NATIONAL IMMIGRATION LAW CENTER
3435 Wilshire Blvd., Suite 2850, Los Angeles, CA 90010 | 213.639.3900 | info@nilc.org | www.nilc.org

The National Immigration Law Center’s mission is to protect and advance the rights and opportunities of low-
income immigrants and their families. Since NILC’s founding in 1979, it has gained national recognition for
its expertise regarding the complex interplay of immigration, public benefits, and employment laws that affect
low-income immigrants. NILC's attorneys and policy analysts provide analysis and advocacy on these issues
as well as cocounsel impact litigation. NILC has been recognized as one of the leading providers of
information to the immigration field, and NILC's trainings, publications, website, Listservs, and technical
assistance reach an unusually diverse constituency of legal aid programs, immigrants’ rights groups, com-
munity organizations, worker advocates, social service agencies, and policymakers across the United States.
In addition to its Los Angeles, CA, headquarters, NILC has offices in Washington, DC, and Oakland, CA.

ACLU OF SOUTHERN CALIFORNIA
1313 West Eighth St., Los Angeles, CA 90017 | 213.977.9500 | www.aclu-sc.org

The ACLU was founded to defend and secure the rights granted by the Bill of Rights and to extend them to
people who have been excluded from their protection. Our work can be categorized as follows: FIRST
AMENDMENT — the rights of free speech, free association, and assembly, freedom of the press and religious
freedom, including the strict separation of church and state; EQUAL PROTECTION — The right not to be
discriminated against on the basis of certain classifications, such as race, sex, religion, national origin, sexual
orientation, age, disability, etc.; DUE PROCESS — The right to be treated fairly, including fair procedures when
facing accusations of criminal conduct or other serious accusations that can lead to results like loss of
employment, exclusion from school, denial of housing, cut-off of certain benefits or various punitive measures
taken by the government; PRIVACY — the right to a zone of personal privacy and autonomy; GROUPS AND
INDIVIDUALS THAT CONTINUE TO STRUGGLE FOR CIVIL LIBERTIES — The extension of all the rights described above
to those who are still fighting for the full protections of the Bill of Rights, including women, immigrants, the poor,
people of color, transgender people, members of minority religions, people with disabilities, lesbian, gay, or
bisexual people, the homeless, prisoners, and children in the custody of the state. We accomplish the above by
lobbying, public education, and litigation.

HOLLAND & KNIGHT

For almost 40 years, Chesterfield Smith, the founder and chairman emeritus (1917-2003) of Holland & Knight,
instilled in our lawyers a sense of community purpose and recognition that we have a professional duty to provide
needy people and groups with free legal services. Today, that charge remains woven into the fabric of our firm.
We encourage lawyers in all of our offices to provide legal services to poor people pro bono. In addition, we
maintain a full-time Community Services Team to more effectively marshal our resources to provide legal
representation to those who cannot afford it. The variety of cases we take on is as broad as the needs of the
communities in which we practice. Individual cases are accepted and managed by the Pro Bono Partner in each
of the firm's offices. But consistent across the firm is our pro bono tradition.

THIS REPORT’S PRINCIPAL AUTHORS

Karen Tumlin, Staff Attorney, National Immigration Law Center

Linton Joaquin, General Counsel, National Immigration Law Center
Ranjana Natarajan, an attorney formerly of the ACLU of Southern California

ORDERING INFORMATION

This report may be downloaded free of charge from NILC’s website, www.nilc.org. Printed copies, available for a
fee to cover costs, may be ordered by emailing info@nilc.org or calling 213.639.3900 x. 6. In addition, individuals
interested in obtaining copies of the materials upon which this report is based may initiate the process of arranging
to do so by emailing info@nilc.org. Copies of source materials are available for a fee that covers photocopying and
postage costs.

Copyright © 2009 by the National Immigration Law Center. All rights reserved.
Made in the United States of America



Contents

ACKNOWLEDGMENTS ..ot v
ACRONYMS USED IN THIS REPORT ........cccceuuneen. %
EXECUTIVE SUMMARY ....cocovviiniiiiniinennieiean Vi
INTRODUCTION ..ottt 1
Table 1: Numbers of Reports Analyzed,
by Year and Report Type .......cccooevvieieninennnn 1
Table 2: Summary of Detention Standards............ 2
THE ICE DETENTION STANDARDS
MONITORING SYSTEM.....ccovvviriiieineinienns 4
ICE Detention Framework .........ccccccoveeneieneneene. 4
The National Detention Standards............c.c.ce..... 4
The ICE System for Monitoring
Compliance with Detention Standards ........... 5
Problems with ICE’s Monitoring
Procedures and PractiCes..........covvevrerieinnnn. 7
Lack of Consequences for Noncompliance.......... 12
CoNCIUSION ..o 13
VISITATION Lottt 14
INtrOAUCLION ... 14
Violations of the Visitation Standard .................. 14

American Bar Association and United
Nations High Commissioner for

Refugees REVIEWS .........cccvvveiein i, 16
CONCIUSION.....oeeiieiie e 19
RECREATION......cvciiciiceectc e 20
INtrOdUCEION ..., 20
ICE Monitoring of the Recreation
Standard.........ccoeeiiviiii 20
ICE-Documented Violations of the
Recreation Standard ...........cccceeveevieiiieenneennn. 21
Violations Reported by ABA and
UNHCR, but Not Reported by ICE.............. 23
CONCIUSION ...t e 25
TELEPHONE ACCESS. ..ot 26
INrOdUCEION ..o 26
Violations Reported by ICE, ABA, and
UNHCR ..ot 26

Violations Reported by ABA and
UNHCR, but Not Reported by ICE ..............

(0013101 (V] (o] o H

ACCESS TO LEGAL MATERIAL .....ccvovivvvire,
INErOAUCEION ...

Violations of the Standard Reported by
ICE and Independent Agencies............c........

Violations Reported by ABA and
UNHCR, but Not Reported by ICE ..............

CONCIUSION ..ot

GROUP PRESENTATIONS ON LEGAL
RIGHTS ..o

INErOdUCEION ...

Deficiencies in the ICE Form and
Procedures for Monitoring
ComMPHANCE .....ovveieiesie e

Violations of the Group Presentations
StaNdard ......ccooeveei

CONCIUSION ...

CORRESPONDENCE AND OTHER MAIL.............
INErOAUCEION ...

Violations of the Correspondence and
Other Mail Standard...........c.cccccoevevvieinnnnenn.

CONCIUSION ...

ADMINISTRATIVE AND DISCIPLINARY
SEGREGATION: SPECIAL
MANAGEMENT UNITS ...

INtrOdUCEION .....cei i

Segregation Standards Violations
Reported by ICE ......cccoovvivircreceese

Violations Reported by ABA and
UNHCR, but Not Reported by ICE ..............

(0013101 (1] (o] H

DISCIPLINARY POLICY ...ocoiiiiieeieeee e
INtrOdUCEION .....ceiiiiiec e

Problems in ICE Reviews of the
Disciplinary Policy Standard ........................

ICE-Documented Violations of the
Standard ..........ocoeeeeiiie e

A BROKEN SYSTEM



Acknowledgments

This report could not have been completed without the contributions of many individuals who helped in its

research, editing, and production. Special thanks are due to Richard Irwin, the National Immigration Law
Center’s (NILC’s) editor and publications manager, who edited the report, improved its overall structure and
design, and formatted it. In addition, Joyce Bradberg of the ACLU of Southern California (ACLU/SC)

coordinated the research and writing necessary to complete numerous sections of the report. We also thank the

ACLU/SC’s Pam Noles and Al-Insan Lashley, formerly of the ACLU/SC, who contributed to the report’s

graphic design.

The following individuals from the law firm of Holland & Knight conducted invaluable research and made

contributions to the initial drafts of the report’s subject-area chapters: Javier Alvarez, Paola Canales, Faith
Carter, Maria Enriquez, Suzanne Foster, Mark Gordon, Harry Hsing, Srivitta Kengskool, Diane Rallis, Eric

Ray, Daniel Schaps, and Lissa Schaupp. In addition, Corey Shindel (NILC), Blythe Leszkay (ACLU-SC), and

Maria Constantinescu conducted research for and helped write initial drafts of chapters that were used in this

report.

The following individuals helped fact-check the findings in this report: Stephen Blank, Martha Casillas,
Adam Cherensky, Scott Connor, Marissa Dagdagan, George Espinoza, Jessica Hinkie, Josi Kennon, Rebecca
Koford, Elizabeth Kugler, Muizz Rafique, Jessica Rash, Neda Rastegar, Raymond Rico, Maya Roy, Maya

Rupert, Johari Townes, and Brian Whittaker.

The report also benefited from comments provided by Christopher Nugent, Tom Jawetz, Megan Mack,

and Judy Rabinovitz.

Editing assistance for the report also was provided by Naghmeh Harirchi and Bianca Marquez of NILC,

Christian Lebano of ACLU/SC, and Robert Squires.

Acronyms Used in This Report

ABA - American Bar Association
ADA - Americans with Disabilities Act
CAT - Convention Against Torture
CDF - Contract Detention Facility
COM - Correspondence and Other Mail

DHS - U.S. Department of Homeland Security

DOM - Detention Operations Manual
DRO - Office of Detention and Removal

DSCU - Detention Standards Compliance Unit
DTNS - Detainee Transfer Notification Sheet

FPP - Funds and Personal Property

GP - Group Presentations on Legal Rights

ICE - U.S. Immigration and Customs
Enforcement

IGSA - Intergovernmental Service Agreement
(or a nonfederal jail or prison that holds
immigrant detainees under such an
agreement)

INS - Immigration and Naturalization Service

LEO - law enforcement officer

NGO - nongovernmental organization

ODRO - Office of Detention and Removal
Operations

OIC - officer-in-charge

PBNDS - Performance Based National
Detention Standards

RIC - reviewer-in-charge

SMU - Special Management Unit

SPC - Service Processing Center

UNHCR - United Nations High Commissioner
for Refugees

A BROKEN SYSTEM



Executive Summary

his report presents the first-ever system-wide

look at the federal government’s compliance

with its own standards regulating immigrant
detention facilities, a view based on previously unre-
leased first-hand reports of monitoring inspections. The
results reveal substantial and pervasive violations of the
government’s minimum standards for conditions at
such facilities. As a result, over 320,000 immigrants
locked up each year not only face tremendous obstacles
to challenging wrongful detention or winning their im-
migration cases, but the conditions in which these civil
detainees are held often are as bad as or worse than
those faced by imprisoned criminals.

Each day, U.S. Immigration and Customs En-
forcement (ICE) holds more than 31,000 immigrant
detainees in facilities across the U.S." — a number that
has steadily increased, from 6,259 in 1992, to approxi-
mately 20,000 in early 2006, to the current figure of
31,000.2 This growth in the immigrant detainee popula-
tion is due to a confluence of policy changes, including
increased immigration raids at homes and workplaces,
and policies that make deporting even lawful permanent
residents easier and which require that all immigrants,
including asylum-seekers, be detained before they are
deported.

By any measure, the U.S. runs a massive immi-
grant detention program: hundreds of thousands of im-
migrants are locked up each year in hundreds of facili-
ties across the country. Despite the system’s large size,
not enough is known about the system itself, how the
federal government attempts to monitor detention fa-
cilities’” performance with its own minimum standards
with regard to the conditions under which detainees
may be held, or whether this monitoring is adequate.
Detainees are housed primarily in three types of facili-
ties: Service Processing Centers (SPCs), Contract De-
tention Facilities (CDFs), and Intergovernmental Ser-
vice Agreement facilities (IGSAs). SPCs, of which
there currently are seven that house approximately 13
percent of ICE detainees,? are owned and operated by
ICE. CDFs are operated by private companies under
contract with ICE (ICE currently uses seven CDFs,
which house approximately 17 percent of ICE detain-
ees’). And IGSAs, which house approximately 67 per-
cent of all immigrant detainees, are facilities that ICE
uses under contracts with state or local governments.
Typically, IGSASs are state or county jails that provide
bed space for immigration detainees. ICE also houses
approximately 3 percent of immigration detainees in
U.S. Bureau of Prisons facilities or in other facilities.

Despite the rapid growth since 1992 of the immi-
grant detention system, it is woefully unregulated.
Neither the first set of detention standards that were

promulgated beginning in 2000 nor their replacement,
the “Performance Based National Detention Standards”
(PBNDS) released in September 2008, are legally
binding, sending a clear message that noncompliance
carries no real penalty. The standards also are under-
mined by a lack of uniformity across the detention sys-
tem. Critical provisions within many of the standards,
the new PBNDS included, expressly do not apply to
IGSAs, where the majority of immigration detainees are
held. While the standards state that CDFs and SPCs are
required to follow all standards’ provisions, IGSAs are
permitted to adopt alternative procedures for imple-
menting portions of the standards that are designated by
italicized language in the standards. Moreover, the
government has maintained a deliberate policy of
opaqueness with respect to whether detention facilities
conform to the standards, refusing to allow the public
access either to its own facility audits or to the results
of reviews conducted by the American Bar Association
(ABA) and the United Nations High Commissioner for
Refugees (UNHCR), both of which have been given
access to facilities on the condition that their reports be
shared only with ICE.

This report is based on analysis of previously un-
released portions of ABA, UNHCR, and ICE detention
facility review reports from 2001 through 2005, which
the government released only as a result of court-or-
dered discovery in Orantes-Hernandez v. Holder.® In
producing this report, the authors reviewed over 18,000
pages of never-before-released documents. However,
because the government withheld a substantial amount
of the information that the court ordered it to produce,
there is no doubt that the detention standards violations
reported and analyzed here comprise only a fraction of
the violations documented by ICE in 2004 and 2005.

In addition, this report’s description of the system
whereby ICE monitored compliance with the detention
standards is based in part on the deposition testimony of
two ICE officials, each of whom served as chief of the
Detention Standards Compliance Unit (DSCU); the
depositions of three ICE field officers who were se-
lected by the agency to testify regarding their inspection
practices; as well as ICE training and management ma-
terials, including its Detention Management Control
Program (DMCP) manual, produced during Orantes-
related discovery.” Deposition testimony reveals that
the monitoring practices of individual ICE officers
varied in many ways from the procedures spelled out in
the DMCP manual ®

In this report, the chapter titled “The ICE Detention
Standards Monitoring System” provides a description,
based on information gleaned from these previously
unavailable documents, of the government’s oversight
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system and identifies its shortcomings. Subsequent
chapters summarize information on the government’s
compliance, or lack thereof, with 15 detention standards
that relate, either directly or indirectly, to detainees’
constitutional and statutory due process rights and their
ability to effectively challenge their deportation cases
while in detention;” this summarized information was
obtained from the previously confidential monitoring
reports. Finally, the “Recommendations” chapter pro-
vides suggestions for improving the government’s over-
sight of conditions that obtain throughout the U.S.’s
immigration detention system.

THE ICE SYSTEM FOR
MONITORING COMPLIANCE

The documents and depositions upon which this
report is based also provide new information about how
ICE has attempted to assess compliance with its deten-
tion standards at the hundreds of facilities scattered
across the country where immigrants are held. As de-
scribed below, this information reveals that the gov-
ernment’s past efforts to monitor compliance with the
standards have been woefully deficient and in need of a
major overhaul. Deposition testimony by ICE staff
revealed that the compliance unit (the DSCU), which
the now defunct Immigration and Naturalization Ser-
vice (INS) created in 2002 within the agency’s Office
of Detention and Removal Operations (DRO) to moni-
tor compliance with the detention standards, has been
understaffed throughout its history. Nevertheless, the
DSCU has been charged with ensuring that each immi-
gration detention facility is reviewed annually. Ac-
cording to deposition testimony, to become authorized
reviewers, officers from headquarters and ICE field
offices have been required to attend a 40-hour training.
Following this training, officers could be assigned to
conduct three-day “headquarters reviews” of CDFs and
SPCs.”® These reviews were conducted by teams com-
posed of one inspector from the DSCU, who acted as
the reviewer-in-charge (RIC); two field officers, who
participated in the reviews as “collateral duties” to their
other official tasks; and a staff member from the Divi-
sion of Immigration Health Services." By contrast,
IGSAs, the state and local facilities that comprise the
vast majority of immigration detention facilities, were
inspected only by law enforcement officers (LEOS)
from local ICE offices. These were typically ICE de-
portation or detention officers for whom inspections
were merely an occasional, additional task.** LEOs
worked in teams of two to conduct two-day “opera-
tional reviews” of IGSAs.*® Under the government’s
monitoring system, facilities scheduled for monitoring
have been given at least 30 days’ advance notice, al-

lowing facilities to clean up problems in advance of a
review. And the compliance unit’s practice has been to
conduct no facility reviews without providing advance
notice.

To conduct a review, the reviewing officers physi-
cally inspected the facility and spoke with facility staff,
and sometimes detainees, to obtain the information nec-
essary to complete the relevant review worksheets.
These forms contain one- or two-page checklists per-
taining to each of the 38 original detention standards.

In all, the form for facilities designated to house detain-
ees for over 72 hours consists of approximately 85
pages, while the form for facilities that may hold a de-
tainee only for up to 72 hours is much shorter. Review-
ers completed the applicable form by marking boxes
next to statements describing various elements of a
standard to indicate whether a facility was in compli-
ance with the given elements, and by adding any rele-
vant comments. Based on the facility’s level of com-
pliance with the listed elements, the reviewer deter-
mined whether, in his or her discretion, a facility’s
compliance with each standard was “acceptable,” “defi-
cient,” “at risk,” or a “repeat finding.” Based on a re-
view of each of the standards, the RIC then recom-
mended an overall rating of “superior,” “good,” “ac-
ceptable,” or “at risk” to indicate the nature of the fa-
cility’s overall compliance with the standards. The
review team’s report was then submitted to the compli-
ance unit, after which it was subject to a completeness
check and reviews by the unit’s chief and the DRO di-
rector. Despite these multiple levels of review, our
analysis of the final evaluations revealed a surprising
number of basic errors, such as identifying the wrong
facility and using the wrong form for the type of facility
that was evaluated. Moreover, the headquarters re-
viewer rarely required that additional steps be taken to
cure identified violations of the detention standards;
instead, he or she often gave facilities higher overall
assessments than the review team’s original ones.

Our analysis also uncovered systemic problems
with the annual review procedures and their inadequacy
for identifying and correcting noncompliance with the
detention standards. Because ICE currently is in the
process of turning over detention standards monitoring
responsibilities to a private contractor, it is critical that
these problems be identified and addressed now, in or-
der to avoid their recurrence under the new PBNDS
monitoring system. Past mistakes and shortcomings
have included:

» Almost exclusive reliance on incomplete
checklists as the basic instruments for
monitoring compliance.

* Reliance on ICE officers with other full-time
duties to carry out the bulk of detention
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standards monitoring, including all of the
monitoring of IGSAs.

* Failure to staff the monitoring function with
sufficient full-time, trained staff.

* Failure to establish adequate objective criteria
for rating compliance with individual standards
and for facilities’ overall compliance.

* Failure to use unannounced reviews as a method
of checking compliance.

* Failure to make detainee interviews an essential
element of monitoring.

» Keeping the monitoring process and results
secret, thus avoiding accountability to the public.

ANALYSIS OF ICE’S COMPLIANCE
WITH 15 DETENTION STANDARDS

This report analyzes previously unreleased docu-
ments that assess the government’s compliance with 15
detention standards that relate to detainees’ constitu-
tional and statutory due process rights and their ability
to effectively challenge their deportation cases while in
detention. The documents reveal widespread and se-
vere violations of the standards. In addition, reviews
conducted by independent agencies — the ABA and the
UNHCR — routinely documented violations that gov-
ernment reviews failed to capture, even when reviews
of the same facilities conducted by the government and
an independent agency occurred within a few weeks or
months of each other. This excerpt from the chapter on
the detention standard for recreation illustrates this
problem:

In May 2003, ICE reviewed Kenosha County Deten-
tion Center and rated the facility acceptable for the [rec-
reation] standard, despite noting that the facility had no
recreation staff or specialists, that the OIC did not review
decisions to revoke the recreation privileges of detainees
in disciplinary segregation before those decisions be-
came effective, and that case officers were unaware that
the standard required them to make written transfer rec-
ommendations about every six-month detainee lacking
access to outdoor recreation. A report by UNHCR is-
sued four months later further revealed that while male
detainees had access to recreation facilities for about two
hours a day, female detainees were not allowed access to
the facility’s outdoor recreation area because of its loca-
tion and concerns that male detainees could see the out-
door area from their windows. UNHCR recommended
that female detainees be allowed an hour of outdoor rec-
reation daily, in accordance with the standard. However,
in May 2004, ICE again rated the facility’s recreation
program acceptable, failing to address in any way the
disparity in male and female access noted in the UNHCR
report. Two months later the ABA reported that female

detainees still had no access to outdoor recreation and
were restricted to an indoor gym that lacked equipment.
The ABA also reported that, when outdoors, male de-
tainees were not allowed to run or play ball games. They
were limited to walking and sitting, apparently to prevent
injuries. In June 2005, ICE once again rated the facility
acceptable for the standard, again without any consid-
eration of the prior ABA or UNHCR reports. Subse-
quently the ABA conducted a second inspection and re-
ported in September 2005 that female detainees were still
barred from the outdoor recreation area. Thus, after
three years of repeated notice, ICE failed to respond to
the need to provide female detainees with an opportunity
for outdoor recreation.

Moreover, for the following reasons, the violations
documented in this report undercount the true number
of detention standards violations system-wide:

1. The government failed to produce all of its
inspection reports for immigration facilities,
despite the clear court order to do so.

2. The forms used by ICE reviewers to record
their observations are inadequate in multiple
ways: the forms capture only a portion of each
standard’s actual requirements, and often they
provide only one checklist item for monitoring
two related-but-separate elements of a
standard, thus making it impossible to assess
the actual scope of the violation documented.

3. The forms contain unclearly worded
instructions, sometimes causing different
reviewers to interpret the forms in
diametrically opposite ways.

Below we present a brief description of each of
these detention standards, along with conclusions we
reached as a result of our analysis.™

Visitation

The standard on visitation sets forth procedures for
both general visitation (by family and loved ones) and
legal visitation (by attorneys, legal representatives, and
their assistants). It contains guidelines for the manner
and frequency of visits, allows detainees to receive
money and select items of personal property from loved
ones, and allows for private consultation between de-
tainees and their legal representatives. The persistent
failures of facilities to respect detainees’ visitation
rights severely hamper detainees’ ability to exercise
their constitutional and statutory rights of access to
counsel. Our analysis found that facilities not only fre-
quently failed to comply with the visitation standard’s
requirement that detainees be notified of available local
pro bono legal services, they also burdened confidential
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attorney-client visitation in numerous ways. Specifi-
cally, our review found that over 60 facilities failed to
post the required list of pro bono legal services organi-
zations serving the local area. (The purpose of this re-
quirement is to ensure that detainees who are unrepre-
sented have an opportunity to obtain counsel.) In addi-
tion, our review found that facilities violated rules on
general visitation, a practice that inevitably results in
severe and unnecessary deprivation of access to family
and loved ones. Our analysis also revealed that 17 fa-
cilities failed to provide detainees the option of a non-
contact visit with friends or family members in order to
avoid a subsequent strip search. Given the isolation of
immigration detention, ICE must do more to ensure that
facilities comply with the visitation standard and allow
detainees to meet with their lawyers and loved ones
with the fewest restrictions possible given the circum-
stances.

Recreation

The detention standard regarding recreation ac-
knowledges the importance of recreational activities to
the mental and physical wellbeing of detainees. To this
end, the standard requires facilities to offer supervised
and safe recreational opportunities to all detainees, in-
cluding individuals with special needs and those in seg-
regation. Both ICE reviews and reports by the ABA
and UNHCR reveal that detainees were regularly de-
prived of recreational opportunities that are essential to
their physical, mental, and emotional health. Especially
pervasive was the failure of at least 41 facilities to pro-
vide the minimum number of hours and days of recrea-
tion required by the recreation standard. These viola-
tions render recreational programs inherently inade-
quate, as they may be offered only sporadically or at the
discretion of facility staff. In addition, many facilities
failed to provide any access to outdoor recreation,
which offers detainees both physical benefits and an
opportunity to interact with the natural environment.
Several of these facilities also failed to implement the
standard’s procedures for transferring detainees to fa-
cilities that had such programs. Even where facilities
had recreation programs in place, these were rendered
inadequate or meaningless at a large number of facili-
ties due to a lack of exercise equipment and materials,
and to insufficient space in which to partake in recrea-
tional activities. Finally, several facilities unnecessarily
restricted access to recreation by denying opportunities
to individuals in segregation, by providing more limited
offerings to females than males, and by concurrently
scheduling law library and recreation time, so that de-
tainees had to forfeit one or the other. Our analysis
revealed that ICE found 19 facilities to have no outdoor
recreation program of any kind, yet ICE rated only 4 of
these 19 facilities as deficient for the recreation stan-

dard. Inaddition, when ICE subsequently reviewed 4
of these facilities that had lacked outdoor recreation, it
again rated them as acceptable for the standard, even
though they had failed to add any sort of outdoor rec-
reation since the last inspection.

Telephone Access

The telephone access standard is especially impor-
tant because it helps facilitate detainees’ access, via
phone, to legal counsel as they challenge the govern-
ment’s attempts to remove them from the U.S. Access
to telephones while in detention also allows detainees to
maintain contact with family and friends, including
their U.S. citizen children, while they are being de-
tained. ABA and UNHCR reviews, as well as ICE’s
own reviews, offer compelling evidence that ICE has
consistently failed to require detention facilities to
comply with the telephone access standard. The most
pervasive and troubling violations are lack of privacy
afforded to detainees when making confidential legal
calls, monitoring of legal calls by facility officials, fail-
ure to post instructions regarding free and other special
access calls, arbitrary and unnecessary time limits
placed on detainees’ telephone calls, and refusal by
facility staff to deliver phone messages to detainees.
Our analysis revealed that 32 facilities failed to allow
detainees to make special access calls to courts, consu-
lates, or free legal service providers and that 30 facili-
ties failed to provide a reasonable degree of privacy for
legal phone calls. In addition, 38 facilities failed to post
telephone-related rules in public spaces as required by
the standard. All told, the reviews paint a picture of a
system in which phones are present, but detainees have
a difficult time using them due to a lack of information
about phone procedures and cumbersome processes for
placing what should be direct calls. As a result, detain-
ees’ ability to obtain legal assistance and develop their
cases is greatly compromised.

Access to Legal Material

Immigration law is notoriously complex, and non-
citizens’ chances of being allowed to remain in the U.S.
increase dramatically when they are represented by
qualified counsel. But since hiring counsel is a luxury
that the majority of detained immigrants cannot afford,
the detention standard on access to legal material is
intended to ensure that detainees have the ability to
research and pursue their legal cases while in detention.
The standard requires facilities to set up a physical law
library to provide detainees with an adequate environ-
ment in which to conduct legal research and to prepare
their own legal documents. However, the facility re-
views we analyzed show that the huge obstacles stand-
ing in the way of any immigrant detainee representing
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him or herself effectively were made higher by the fact
that at least 29 detention facilities had no law library,
while other facilities” few legal holdings were so out-
dated that they likely presented misguided information
to detainees preparing their cases. Our analysis re-
vealed, for example, that 59 facilities did not make
available some or all of the legal material that the stan-
dard requires they have on hand. At still other facili-
ties, detainees could read legal material only if they
made a request for a specific document, regardless of
the fact that most detainees have no way of knowing the
titles of the statutes or court cases that might help them
win the right to remain in the U.S. ICE reviews reveal
that at other facilities, even if the appropriate legal
books were available, there were either no or not
enough typewriters or computers available for detainees
to use in filing their legal paperwork.

Group Presentations on Legal Rights

The “Group Presentations on Legal Rights” deten-
tion standard requires facilities to allow authorized at-
torneys and representatives, upon written request, to
conduct presentations about immigration law and the
rights of immigrant detainees. ICE detention facility
reviews reveal that a striking number of facilities
housing ICE detainees (133 facilities) hosted no legal
rights presentations in the twelve months preceding
their annual reviews. The conclusion we draw from
this fact is that the majority of ICE detainees have no
access to free legal rights presentations while they are
in detention. The extent to which this reality is the re-
sult of failure to follow the group presentations standard
is impossible to ascertain in light of deficiencies in the
monitoring instrument used to evaluate compliance
with the standard — the form instructs reviewers to
mark the facility as in compliance with the standard if
no presentations were held in the past year. It is thus
possible that both the scarcity of presenter resources
and improper conduct by facilities contributed to the
striking lack of availability of these important pro-
grams. Moreover, ICE reviews indicate that even when
legal rights presentations are offered, their accessibility
to detainees may be limited by the failure of facilities to
provide adequate notice to detainees, to permit a suffi-
cient number of presentations to accommaodate all inter-
ested detainees, and to admit interpreters to assist in
overcoming language barriers. Equally troubling is the
failure of some facilities to permit individual counsel-
ing by presenters or to present showings of ICE-ap-
proved legal rights videos. These violations of the
standard have grave consequences for detainees, many
of whom rely exclusively on the information provided
by legal rights organizations to navigate the immigra-
tion system and fight their legal cases.

Correspondence and Other Mail

Access to correspondence is crucial for detainees,
since mail is a primary means of communication with
family and loved ones, attorneys and advocates who
assist detainees with their immigration cases, and courts
to which they must make timely legal filings. Facili-
ties’ failure to respect detainees’ correspondence rights
can cause them to lose their cases or their access to
counsel. Facilities most commonly violated aspects of
the standard involving inspection procedures for in-
coming mail, confiscation of items from detainee mail,
and the procedures to notify detainees of mail policies.
As a result, facility personnel may have read confiden-
tial special correspondence, destroyed identity docu-
ments, caused detainees to miss court deadlines, and
intimidated detainees from freely sending and receiving
mail. Our analysis showed that dozens of facilities
violated the requirement that facility personnel not in-
spect or read incoming general correspondence outside
of the detainee’s presence without authorization from
the officer-in-charge. By reading mail in violation of
the standard, facility personnel may have accessed in-
formation that motivated them to retaliate against or
mistreat detainees. In addition, our review revealed that
over 20 facilities imposed unreasonable limits on the
number of mail items detainees could send for free.
Since ICE holds thousands of detainees at a great dis-
tance from family and available legal service providers,
access to correspondence is vital. Violations of the
correspondence standard impede confidential attorney-
client communications, intimidate detainees from
communicating openly with courts and advocates about
their cases, and prevent indigent detainees from having
adequate access to correspondence.

Administrative and
Disciplinary Segregation

Administrative segregation is supposed to be non-
punitive isolation in which conditions of confinement
are restricted for the limited purposes of ensuring the
safety of the isolated detainee or other detainees, or for
facility security and order. Disciplinary segregation, on
the other hand, is used to temporarily isolate detainees
for punitive purposes when their behavior does not
comply with facility rules. Segregation, particularly
when it is disciplinary, is a severe punishment that
should be used with the utmost caution and with careful
adherence to required procedures. The government and
independent reports reveal, however, that at numerous
facilities segregated detainees were subjected to exces-
sive isolation or punishment, in violation of the deten-
tion standards. These reports found widespread viola-
tions with respect to unduly limited privileges, inappro-
priately long segregation periods, unsanitary conditions,
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as well as inadequate health care protection for segre-
gated detainees. For example, our review showed that
over 30 facilities failed to provide segregated detainees
with required health care visits. And 32 facilities failed
to provide adequate visitation and recreation for segre-
gated detainees.

Disciplinary Policy

The “Disciplinary Policy” detention standard is
meant to protect detainees against arbitrary disciplinary
sanctions for acts that violate a facility’s rules. It also
lays out procedures giving detainees notice of their
rights and responsibilities regarding compliance with
facility rules and the opportunity to be heard if sanc-
tions are imposed. In its reviews, ICE found numerous
instances in which facilities failed to notify detainees of
their rights or responsibilities with respect to a facility’s
disciplinary policy. Our analysis revealed that 64 fa-
cilities violated the requirement that disciplinary rules
be conspicuously posted. In addition, 33 facilities
failed to meet basic procedural requirements for disci-
plinary procedures. Perhaps because of limitations in
the review forms used to perform the evaluations, ICE
did not uncover serious violations that ABA and
UNHCR reviewers found, such as the imposition of
prohibited or retaliatory sanctions for disciplinary in-
fractions. Since fair, even-handed, and transparent dis-
ciplinary policies are vital to ensuring the rights of in-
dividual detainees as well as facility security, stricter
compliance with the disciplinary standard is crucial to
achieving both these objectives.

Detainee Handbook

The detainee handbooks standard requires that
every facility housing immigration detainees develop a
facility-specific detainee manual that provides an over-
view of the facility’s policies, rules, and procedures,
and requires that every detainee receive a copy of the
handbook upon admission to the facility. Such hand-
books serve an essential function when they communi-
cate facility rules and regulations to detainees. The
evidence from ICE and independent reviews shows,
however, that facility handbooks too often presented an
inaccurate or incomplete picture of facility policy, be-
cause key portions of the detainee handbook were
missing or contained erroneous or inappropriate infor-
mation. For example, our analysis revealed that 36
facilities failed to outline in their handbooks the meth-
ods for classifying detainees by security level, and 30
facilities failed to include the required sections on law
library procedures and schedules. In many instances,
handbooks presented information on facility programs
or rules that did not match actual facility practice. Be-
ing provided no or inadequate handbooks places detain-

ees in the difficult position of either not knowing facil-

ity rules and policies or not being able to point to writ-

ten rules and policies, yet still having to bear the conse-
guences if they violate them.

Hold Rooms in Detention Facilities

The hold rooms standard sets forth physical space
requirements and design specifications for hold rooms,
as well as requirements for holding detainees and for
monitoring and inspecting hold rooms. It is impossible
to assess thoroughly the extent of ICE compliance with
the hold room standard based on the completed ICE
monitoring forms we analyzed, due to fundamental de-
ficiencies in the forms and procedures used by ICE to
monitor compliance with the standard. The forms fail
to provide checklist items to measure some important
elements of the standard, the wrong forms were some-
times used, and the ratings marked on the forms often
were inconsistent with the comments noted by monitors
in the forms” margins. Most notably, in 47 reviews the
monitors failed to assess whether detainees in hold
rooms had adequate access to toilet facilities, due ap-
parently to the monitors having misunderstood the
checklist questions. Of the violations noted on the
completed checklists, the most widespread one was
keeping detainees in hold rooms for too long a time.
Our review revealed that 34 facilities violated the re-
quirement that detainees not be kept in hold rooms for
over 12 hours.

Detainee Grievance Procedures

A key protection against detention staff misconduct
is the ability of detainees to file grievances and have
them resolved by uninvolved officers without fear of
retaliation. The “Detainee Grievance Procedures” de-
tention standard is designed to ensure such a process
exists and that those detainee grievances are resolved in
a satisfactory, impartial, and timely manner. Itisim-
possible to get a firm handle on how many and what
kinds of grievances detainees made or whether facilities
handled these grievances inadequately because the
forms used by ICE to monitor compliance with the
grievance standard were deficient in several key ways
that resulted in an incomplete assessment of the prob-
lems that actually existed. Nevertheless, ICE reviews
revealed widespread levels of noncompliance with the
grievance standard. Most fundamentally, detention
facilities did a dismal job informing detainees that they
have a right to file a grievance. Our review found that
40 facilities either failed to include any mention of the
grievance policy in their facility handbooks or omitted
key portions of this policy. Undoubtedly, printing the
grievance procedures in a detainee handbook is one of
the easiest of the grievance standard’s elements to sat-
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isfy, but still it was routinely violated. As we found
with the other standards discussed in this report, the
ABA reports reveal significant violations of the griev-
ance standard that are not captured by ICE reviews.
Specifically, these reports routinely noted that detainee
grievances were not responded to in a timely fashion or
at all, an element of the grievance standard that the ICE
form does not even track.

Detainee Transfer

The detainee transfer standard, which was adopted
in 2004, is intended to ensure that detainees are treated
respectfully, afforded their legal rights, and protected
from security threats when they are transferred from
one facility to another. The process of being transferred
can be traumatic for detainees, especially if they are
moved to remote facilities a great distance away from
their families and loved ones. A transfer can also inter-
fere with attorney-client relationships and obstruct the
effective presentation of a detainee’s legal case. More-
over, for detainees with special medical needs, a trans-
fer made without proper attention being paid to those
needs can be dangerous or even fatal. Given the im-
portance of this standard, facilities’ failures to comply
with (1) its requirements and procedures regarding noti-
fying counsel and family members and (2) its medical
care procedures are cause for serious concern.

Funds and Personal Property

The “Funds and Personal Property” standard is de-
signed to safeguard detainees’ money and personal
property by requiring all facilities to have written pro-
cedures for receiving, processing and storing, and re-
turning such items. Noncompliance with this standard
renders the storage of property at many detention fa-
cilities a risky proposition for detainees. ICE reviews
reveal, in addition to instances of theft and outright for-
feiture of detainee funds and property, that several fa-
cilities failed to audit the contents of their property
storage areas to even enable an assessment of whether
property had gone missing. A surprising number of
facilities also failed to account for lost or damaged
property, and our analysis of ICE reviews revealed that
20 facilities failed to reach out to detainees about prop-
erty they had left behind, probably resulting in other
unwarranted deprivations of property. Equally trou-
bling, two facilities deprived detainees of their right to
retain small possessions, including photos, wedding
rings, addresses, and legal documents, to the potential
detriment of detainees’ mental and emotional health as
well as their legal cases. Still further, two facilities
endangered the health of detainees by failing to sepa-
rately process medications to ensure their timely trans-
fer to medical staff. The incompleteness of IGSA

monitoring forms strongly suggests that these violations
are only a small percentage of those that actually occur
at facilities housing ICE detainees.

Admission and Release

The detention standard regarding admission and
release is designed to protect the health, safety, and
welfare of detainees by requiring detention facilities to
implement admission procedures that help orient de-
tainees who are new to a facility and release procedures
that are supposed to ensure that the property of depart-
ing detainees is returned to them. Our analysis of facil-
ity reviews revealed that several facilities failed to
properly orient newly arrived detainees and inform
them of facility procedures and other crucial informa-
tion. In addition, our analysis found that several facili-
ties applied the standard’s requirements regarding
searches (including strip-searches) inconsistently and
that other facilities failed to provide adequate medical
screening of newly arriving detainees, thus placing their
health, or even lives, at risk, while other facilities vio-
lated the standard by either failing to provide detainees
with necessary personal hygiene items or charging them
for the items.

RECOMMENDATIONS
AND CONCLUSION

There is no question that the nation’s immigrant
detention system is broken to its core. The findings in
this report, as well as those recently documented by
various government and independent agencies, reveal
pervasive and extreme violations of the government’s
own detention standards as well as fundamental viola-
tions of basic human rights and notions of dignity.
Simply by making detention standards enforceable and
putting resources into enforcing them, both Congress
and the administration could take concrete steps to en-
sure that no immigrant in the custody of the federal
government is held in a facility that cannot or refuses to
comply with these minimum requirements. More fun-
damentally, given the documented abuses in the na-
tion’s immigrant detention system, the federal govern-
ment should halt the system’s further expansion
and make increased use of humane alternatives to de-
tention.

Our recommendations for improving the govern-
ment’s oversight of conditions within the U.S.”s immi-
gration detention system are the following:
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Increase accountability for failures within the
system by

e Promulgating regulations that give ICE’s
detention standards the force of law.

o Strengthening the current ICE detention
standards to ensure that they provide an
appropriate level of protection for civil detainees.

o Codifying key portions of the ICE detention
standards into statute.

¢ Creating and enforcing a graduated system of
penalties for noncompliant facilities.

¢ Providing training on detention standards for all
detention-related personnel in all immigration
detention facilities.

o Increasing ICE presence at state and local jails
(IGSAs) and Contract Detention Facilities
(CDFs) holding immigration detainees.

e Ensuring that advocates can report detention
standards violations without facing retaliation
from the agency.

Promote uniformity across detention facilities by

e Ensuring that state and county jails holding ICE
detainees under Intergovernmental Service
Agreements (IGSAS) are held to the same
standards as facilities owned and operated by
ICE (Service Processing Centers, or SPCs) and
privately owned facilities holding ICE detainees
(Contract Detention Facilities, or CDFs).

Increase the transparency of the system by

e Making publicly available and regularly updating
a map of facilities in use, with their precise
locations and a system to locate detainees.

e Making public the reports of the ABA and the
UNHCR, as well as the internal facility reviews
and ratings done by ICE, to ensure that ICE is
held publicly accountable for the conditions at its
detention facilities.

e Compiling data about the most frequently
violated standards and elements of standards to
allow for additional training in problematic areas
and a systematic and meaningful agency
response to deficiencies; and making this
information public, and inviting advocates to
respond.

e Requiring ICE to inform the public about its new
monitoring plans under the Performance Based
National Detention Standards (PBNDS) and to
seek feedback from nongovernmental
organization stakeholders about these plans.

Promote uniformity in the review system by

¢ Clarifying the standards and facility ratings
criteria to reduce individual discretion by
reviewing officers.

e Conducting annual audits of facility reviews to
increase uniformity, identify training needs, and
decrease reviewer variation.

Improve the ICE internal review process by

¢ Revising ICE policy to require unannounced
inspections of all facilities.

¢ Clarifying and enforcing the requirement that
facility reviewers must conduct confidential
interviews with detainees as part of the review
process, and requiring that interpreters be made
available to facilitate these interviews.

e Strengthening detention standards review
training and requiring all compliance review
staff to take an annual “refresher” training.

e Ensuring that all facilities housing immigration
detainees are inspected by reviewers whose full-
time job is to monitor detention standards
compliance.

¢ Revising facility review forms to require the
reviewer to write a detailed narrative that in
subsequent years will provide a context for
facility evaluations and recommendations
regarding deficiencies.

e Requiring that detainee grievances for each
facility be reviewed before ICE annual
inspections or independent evaluations.

e Requiring that inspection officers be truly
independent from facilities (to preclude cronyism
and the potential for superficial reviews).

Increase independent review of the detention
system by

e Appointing an independent auditor to monitor
detention conditions, report to Congress, and
suggest changes to the detention monitoring
system.

Stop the expansion of immigration detention and
promote detainee rights and alternatives to
detention. To do this, Congress must:

¢ Halt the expansion of the immigration detention
system and provide for more alternatives to
detention.

e Expand programs designed to ensure that
detainees are informed about their legal rights
and that those rights are protected.

e Establish and fund a pilot program to provide
court-appointed legal counsel to detained
immigrants.
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Introduction

his report presents the first-ever system-wide

look at the federal government’s compliance

with its own standards regulating immigration
detention facilities. The results reveal substantial and
pervasive violations of the government’s minimum
standards for conditions at the hundreds of facilities it
uses to detain immigrants across 43 states and 2 territo-
ries. As aresult, over 320,000 immigrants locked up
each year face barriers to accessing telephones, legal
counsel, and basic legal materials, barriers that indi-
vidually and jointly comprise tremendous obstacles to
challenging their wrongful detention or winning their
cases and thus the right to remain in the United States.
In addition, although they are nominally held in civil
administrative detention, these immigrants face unduly
harsh and restrictive detention conditions.

The majority of facilities used to lock up immi-
grants are state and local jails that rent bed space to the
federal government or private detention facilities run by
corporations. A substantial number of these facilities
are located in remote areas of the country far away from
the detainees’ family and loved ones and in areas with
few, if any, immigration attorneys or immigrants’ rights
organizations. These conditions, and the violations of
the government’s own standards, undermine immi-
grants’ constitutional rights to due process and fail to
respect their human dignity.

Over the past decade the number of detained im-
migrants has skyrocketed due to a confluence of policy
changes, including increased immigration raids at
homes and workplaces, and policies that make deport-
ing even lawful permanent residents easier and which
require that all immigrants, including asylum-seekers,
be detained before they are deported. The average
number of immigrants detained each day tripled be-
tween 1996 and 2007. Over the course of fiscal year
2007, over 320,000 immigrants were held in the cus-
tody of U.S. Immigration and Customs Enforcement
(ICE).* Never has it been more critical to ensure that

the facilities in which immigrants are imprisoned meet
basic standards for human dignity and due process.

Despite this rapid growth, the immigration deten-
tion system is woefully unregulated. Although the fed-
eral government has standards setting out basic re-
quirements for detention, the current standards are not
legally binding, sending a clear message that noncom-
pliance carries no penalty. In addition, there are no real
penalties for facilities’ noncompliance with even the
most fundamental portions of the detention standards or
for repeated, serious violations of the standards. The
lack of compliance with the standards may be due in
large part to ignorance of the standards’ requirements.
ICE has not provided training to state and local jail staff
regarding the detention standards, despite the fact that
these facilities house the majority of immigration de-
tainees.

The standards also are undermined by a lack of
uniformity across the detention system. Critical por-
tions of many of the detention standards are not strictly
applicable to the state and local jails holding ICE de-
tainees. Perhaps most troubling are the efforts the gov-
ernment has taken to ensure that the public does not
know how poorly its detention facilities are run. Since
the national detention standards were created in 2000,
two independent agencies, the American Bar Associa-
tion (ABA) and the United Nations High Commissioner
for Refugees (UNHCR), have been evaluating whether
detention centers are complying with the standards.
These agencies have been given access on the condi-
tion, however, that their reports be shared only with
ICE. In addition, ICE has conducted its own annual
audits of its detention facilities since 2002 but has re-
fused to make the results public. The agency has dog-
gedly refused to promulgate binding regulations. And,
despite repeated calls for greater transparency, account-
ability, and internal controls in its detention system, the
government has not taken effective measures to ensure
that even its nonbinding standards are met.

Table 1: Numbers of Reports Analyzed, by Year and Report Type

2001 2002 2003 2004 2005
ABA Reports 1 8 16 18 4
UNHCR 14 3 8 11 7
Reports
ICE Reviews® 0 11 13 96 95
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The ICE Detention Standards Monitoring System

ICE DETENTION FRAMEWORK

Each day, U.S. Immigration and Customs En-
forcement (ICE) holds more than 31,000 immigration
detainees in facilities across the United States' — a
number that has steadily increased, from 6,259 in 1992,
to approximately 20,000 in early 2006, to the current
figure of 31,000.% These detainees are housed primarily
in three types of facilities: Service Processing Centers
(SPCs), Contract Detention Facilities (CDFs), and In-
tergovernmental Service Agreement facilities (IGSAS).

SPCs, which house approximately 13 percent of
ICE detainees,® are facilities owned and operated by
ICE, though frequently staffed by guards or other per-
sonnel who are employees of private companies with
which ICE contracts. There are currently seven SPCs
in the U.S.* CDFs, by contrast, are operated by private
companies under contract with ICE. ICE currently uses
seven CDFs, which house approximately 17 percent of
ICE detainees.” 1GSAs are facilities that ICE uses un-
der contracts with state or local governments. Many of
them are also operated by private prison companies,
under contract with the government entity with which
ICE, in turn, contracts. IGSAs play a key role in ICE’s
detention structure, housing the majority (approxi-
mately 67 percent) of all immigrant detainees.® ICE
distinguishes between two categories of IGSAs, based
on the length of time that immigration detainees are
held in them. “Under-72-hour IGSAs” hold detainees
for up to 72 hours, after which time the detainees
should be transferred to other facilities, while “over-72-
hour IGSAs” may house detainees for months or even
years as their cases progress. The number of IGSAs
used to house ICE detainees constantly fluctuates,’” but
ICE currently uses more than 350 IGSAs,® approxi-
mately 160 of which house detainees for more than 72
hours.® ICE also houses approximately 3 percent of
immigration detainees in Bureau of Prisons facilities
operl%ted by the federal government, or in other facili-
ties.

THE NATIONAL DETENTION STANDARDS

In March 1998, in the midst of widespread criti-
cism about conditions at facilities housing immigration
detainees and in response to advocacy by the American
Bar Association (ABA), the former Immigration and
Naturalization Service (INS)*! implemented 12 deten-
tion standards to guide the treatment of individuals de-
tained in SPCs and CDFs.*? Importantly, INS did not

establish the standards as enforceable regulations, and
they did not apply at all to IGSAs, the state and local
facilities where the majority of INS detainees are
kept.™® In the years that followed, reports of deplorable
conditions at many detention facilities, particularly state
and local jails, resulted in continuing pressure on the
agency to expand the scope of the standards.* Negotia-
tions to establish a set of standards that would be appli-
cable to all immigration detention facilities continued
between, on the one hand, the ABA and other advocacy
organizations and, on the other, the INS and the U.S.
Department of Justice until September 2000, and in
November 2000 the Justice Department announced the
promulgation of standards applicable to all immigration
detention facilities.'® The original 36 standards address
three principal subject areas: detainee legal rights, de-
tainee services, and facility security.”” INS first
adopted the 36 standards in September 2000 and re-
leased them publicly two months later through the
agency’s Detention Management Control Program
(DMCP).* Despite the continued urging of the ABA,
the INS refused to promulgate the standards as binding
regulations.?

The standards were to go into effect in stages.
They went into effect for all INS SPCs and CDFs in
January 2001, for the nine largest jails and the Turner
Guilford Knight Correctional Center in July 2001, and
for all other IGSAs by the end of 2002.2* However,
many provisions of the standards expressly do not apply
to IGSAs. While the standards state that CDFs and
SPCs are required to follow all standards’ provisions,
IGSAs are permitted to adopt alternative procedures for
implementing many portions of the standards (generally
designated by italicized language in the standards), pro-
vided that the resulting conditions “meet or exceed the
objective represented by each standard.”%

After INS’s functions were taken over by the U.S.
Department of Homeland Security in 2003, the new
Bureau of Immigration and Customs Enforcement is-
sued two additional standards, addressing staff-detainee
communication (issued in July 2003) and the transfer of
immigration detainees between facilities (issued in
September 2004).

Finally, in 2007 ICE began a process of revising
the detention standards. At the conclusion of this proc-
ess, on September 12, 2008, the government released a
new set of 41 “Performance Based National Detention
Standards” (PBNDS) intended to replace the current
standards.* The PBNDS are to apply in stages, and by
January 2010 they are to apply to all facilities used to
detain immigrants for periods longer than 72 hours.
The PBNDS include some improvements over the stan-
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dards included in the Detention
Operations Manual,”® because they
set out goals that are more subject
to measurement by monitoring
than are the prior standards. An-
other improvement is that ICE is
contracting out the task of moni-
toring compliance with the stan-
dards rather than relying on its
own self-monitoring. However, as
with the prior standards, the
PBNDS have not been issued as
enforceable regulations. More-
over, as with the prior standards,
many provisions of the PBNDS are
specifically applicable only to fa-
cilities directly operated by ICE or
by private companies under con-
tract with ICE. Each of the per-
formance-based standards includes
requirements printed in italics and
expressly provides that “IGSAs
must conform to these procedures
or adopt, adapt or establish alter-
natives, provided they meet or ex-
ceed the intent represented by
these procedures.”?

THE ICE SYSTEM FOR
MONITORING
COMPLIANCE WITH
DETENTION STANDARDS

Until recently, public informa-
tion about ICE’s process for
monitoring compliance with the
detention standards was limited to
the information made public by the
ABA, including, most notably, in
its manual titled The INS Detention
Standards Implementation Initia-

KEY FINDINGS

The Immigration and Naturalization Service refused to promulgate
the national detention standards as binding regulations when it
issued them in 2000, despite the American Bar Association’s
recommendation that they be issued as regulations.

Many detention standard provisions expressly do not apply to
Intergovernmental Service Agreement facilities (IGSAs), where
about 67% of detained immigrants are kept.

0 IGSAs are permitted to adopt alternative procedures for
implementing many portions of the standards.

ICE’s new “Performance Based National Detention Standards”
(PBNDS) also are not enforceable regulations.

Many PBNDS provisions are specifically applicable only to
facilities directly operated by ICE or by private companies under
contract with ICE, but not to IGSAs.

Individual ICE officers’ monitoring practices varied in many ways
from the procedures spelled out by ICE's Detention Management
Control Program (DMCP), deposition testimony reveals.

The DMCP manual’s procedures for conducting facility reviews lack
specific criteria for assigning ratings to ensure that ICE’s
monitoring efforts are uniform and consistent.

A detention facility could be rated “acceptable” despite its having
received a “deficient” rating for several standards.

A detention facility could be rated “acceptable” for an individual
standard, even where it was found to be “deficient” in several (or
conceivably all) of the core elements composing that standard.

An ICE officer who had supervised several detention facility reviews
testified that she would mark a facility “acceptable” as to a
standard when it either complied with the intent of the standard or
indicated that it would agree to make changes to comply with the
standard in the future.

Although ICE maintains a database to track overall detention standard
ratings for detention facilities, ICE does not, for example, track
which specific standards are consistently not being met by
facilities nationwide.

training and management materials produced during

tive: A Training Manual for Advocates.”” In late 2005
and 2006, additional information about the ICE moni-
toring process was provided to plaintiffs’ counsel in the
class action litigation Orantes-Hernandez v. Gonzales
through depositions that were taken and documents
produced during discovery.?® The following descrip-
tion of the system whereby ICE monitored compliance
with its Detention Operations Manual is based in part
on the deposition testimony of two ICE officials, each
of whom served as chief of the Detention Standards
Compliance Unit (DSCU), the depositions of three ICE
field officers who were selected by the agency to testify
regarding their inspection practices, as well as ICE

Orantes-related discovery.?® Deposition testimony
reveals that the monitoring practices of individual ICE
officers varied in many ways from the procedures
spelled out in the DMCP manual.*® Thus, the DMCP
manual was, in many respects, an aspirational docu-
ment rather than a definitive representation of ICE’s
monitoring structure.

From the beginning, the detention standards
framework contemplated facility monitoring as a means
of ensuring compliance with the standards. However,
due to budgetary limitations in the year following the
standards’ release, INS could not hire sufficient staff to

A BROKEN SYSTEM



6 THE ICE DETENTION STANDARDS MONITORING SYSTEM

enable effective monitoring of facility compliance.® In
2002, INS created the DSCU (also known as the Com-
pliance Unit), which is specifically dedicated to moni-
toring compliance with the standards, within the
agency’s Office of Detention and Removal Operations
(DRO). In 2002, the DSCU consisted of three offi-
cers,* and it had four officers during the period from
2003 through 2005.% Although as of April 2006 the
unit was authorized to include one chief, eleven inspec-
tion officers, and six support staff, the only staff actu-
ally on duty in the unit at that time were Chief Walter
LeRoy, five inspection officers, and three support
staff.** Thus, throughout its history the unit has had
vacant positions. ** The DSCU conducted annual re-
views of more than 350 approved facilities* housing
ICE detainees pursuant to the procedures outlined in
ICE’s DMCP manual.*” The DSCU began reviewing
ICE facilities in early 2002 and by the year’s end had
completed more than 400 facility reviews.*

Under the DMCP, the DSCU was charged with en-
suring that each SPC, CDF, and IGSA was reviewed
approximately one year after its last inspection. The
unit relied on inspectors from both headquarters and
field offices to perform facility reviews. In order to
become an authorized reviewer, both headquarters offi-
cers and local law enforcement officers (LEOS) in ICE
field offices were required to attend a weeklong, in-
person training of approximately 40 hours on the stan-
dards and the facility review process.”’ Five or six of
these trainings were conducted in 2002, and two more
in 2003; then a long gap ensued, and the training was
not offered again until January 2006.*

Following this training, officers could be assigned
to conduct three-day “headquarters reviews” of CDFs
and SPCs.** These reviews were conducted by teams
composed of one inspector from the DSCU, who acted
as the reviewer-in-charge (RIC); two field office LEOs,
who participated in the reviews as “collateral duties” to
their other official tasks; and a staff member from the
Division of Immigration Health Services.** By con-
trast, IGSAs, the state and local facilities that comprise
the vast majority of immigration detention facilities,
were inspected only by LEOs. These were typically
ICE deportation or detention officers for whom inspec-
tions were merely an occasional, additional task.**
LEOs worked in teams of two to conduct two-day “op-
erational reviews” of IGSAs.* As of April 2006, to
conduct IGSA reviews the chief of the DSCU could call
upon approximately 309 LEOs who had attended the
one-week training.*®

Once the review team had been assigned, and at
least 30 days before the review date, the RIC notified
the facility about the upcoming review to enable facility
staff to arrange space for visiting reviewers and to alert
them about any documents they needed to compile for
review by the inspecting team.*” The DSCU did not

conduct reviews without such advance notice.”® Prior
to the on-site review, the team was supposed to prepare
by examining past facility reviews and data about inci-
dents and events that had occurred at the facility.*®
However, one officer who had conducted reviews of
numerous facilities and served as an RIC testified in a
deposition that he never reviewed such materials.®

On the first day of a typical review, the team met
with the facility’s supervising staff to discuss the re-
view process and what they could expect would occur.
The team then began the review by visiting parts of the
facility and speaking with facility staff, and sometimes
with detainees, to obtain the information necessary to
complete the relevant review worksheet: a form G-
324A° for all SPCs, CDFs, and over-72-hour IGSAs,
or a form G-324B% for all under-72-hour IGSAs.>
These forms contain one- or two-page checklists per-
taining to each of the 38 detention standards. In all, the
G-324A consists of approximately 85 pages; the G-
324B is much shorter, covering only issues considered
relevant to short-term detention. Reviewers completed
the applicable form by marking boxes next to state-
ments describing various elements of a standard to indi-
cate whether a facility was in compliance with the
given elements, and by adding any relevant comments.
Based on the facility’s level of compliance with the
listed elements, the reviewer determined whether, in his
or her discretion, a facility’s compliance with each
standard was “acceptable,” “deficient,” “at risk,” or a
“repeat finding.”* Based on a review of each of the
standards, the RIC then recommended an overall rating
of “superior,” “good,” “acceptable,” or “at risk” to indi-
cate the nature of the facility’s overall compliance with
the standards.”

Once completed, the form and a written summary
of the team’s findings were submitted to the DSCU to
be reviewed for completeness.”® Following this exami-
nation, the form was submitted to the chief of the
DSCU, who gave the form another review and recom-
mended an overall rating for the facility. The com-
pleted G-324 was submitted in full, accompanied by the
chief’s recommendations, to the final review authority
for ICE, the director of the DRO. The director assigned
the facility a final rating, which could differ from the
recommendations of the DSCU chief and the RIC. The
DRO director also acted as the final decision-maker
regarding the termination of IGSA or CDF contracts
due to noncompliance with the standards. Despite these
multiple levels of review, the final evaluations reveal a
surprising number of basic errors, such as identifying
the wrong facility and using the wrong form for the
type of facility that was evaluated.*

The DMCP manual provides that, upon approval
by the DRO director or his designee, the completed
review was to be sent to the appropriate ICE field of-
fice, which was responsible for promptly serving the
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reviewed facility with the review findings.® The offi-
cer-in-charge (OIC) of the facility was required to file
with the deputy assistant director of the Detention Man-
agement Division, within 45 days, a written response to
the review’s findings, including a discussion of any
findings with which he or she disagreed and an expla-
nation of how any deficiencies had been or would be
corrected.® The OIC also was required to create a
strategic action plan for any areas of concern for which
corrective action would take longer than this 45-day
period.®® Within 21 days, the director of DRO was to
respond with a written approval or rejection of the offi-
cer’s response, as well as an explanation of any re-
quired follow-up procedures.’ The director of DRO
was not to close a review until he or she received “rea-
sonable assurance” that a facility had corrected any
deficiencies identified in its review.*? Such assurance
could be provided through an OIC’s follow-up review,
which had to be performed within six months of the
formal review in order to support a request for closure
of the formal review.%

According to the DMCP manual, facilities that re-
ceived “deficient” or “at-risk” ratings had to be re-
viewed again within six months.** According to DSCU
Chief Walter LeRoy, where a facility had been rated
“acceptable” but deficiencies had been identified that
required the development of a plan of action, the facil-
ity should have been reinspected 90 days later; this was
not a full inspection, but rather a review limited to the
previously identified deficiencies.®®

PROBLEMS WITH ICE’S MONITORING
PROCEDURES AND PRACTICES

In addition to identifying a plethora of violations of
the standards at individual facilities, ICE’s own reports
and those of independent agencies reveal systemic
problems with the procedures used for ICE annual re-
views and the inadequacy of ICE’s procedures for
identifying and correcting noncompliance with the
standards. Because the agency currently is in the proc-
ess of turning monitoring responsibilities over to a pri-
vate contractor, now is a particularly important time to
identify and address these problems, in order to avoid
their recurrence in the future under the new monitoring
system and ensure that a meaningful monitoring system
is created.

Deficiencies in the Monitoring Forms
Limit the Completeness and Usefulness
of Facility Reviews

The monitoring forms for both over- and under-72-
hour facilities (the G-324A and G-324B, respectively)

consist of a collection of checklists; generally, there is a
two-page checklist for each detention standard. Each
checklist sets out a number of items for which the re-
viewer can mark a box to indicate either “Y” (for
“yes”), “N” (for “no™), or “N/A” (for “not applicable”).
There is also a final column for “Remarks,” where the
reviewer can write, in a small box, additional informa-
tion regarding the element. At the end of the checklist
for each standard, there is also a space where the re-
viewer can enter additional remarks.

Both these forms have serious defects that limit
their effectiveness as monitoring instruments. These
defects are discussed at more length in the following
chapters regarding individual detention standards; here
they are only briefly summarized. First, the checklist
format resulted in monitoring reports that provide very
little specific description. Comments entered in the
“remarks” boxes were relatively rare and almost always
brief. As a result, the entire report presents a limited,
vague picture of how the facility applies the standard.
Many of the elements of each detention standard are
very general, and not readily subject to a “yes” or “no”
measure. In addition, quite often when the remark box
is used, the remark qualifies or even contradicts the box
that is checked next to an element; and it is apparent
that different reviewers interpreted these elements dif-
ferently. Finally, as discussed in subsequent chapters,
many of the checklists fail to measure compliance with
some important elements of the standard, and other
checklists cover multiple standard requirements in one
question, making it difficult to determine the extent of
any indicated violation.

Lack of Written Criteria Guiding Reviewers,
and Reviewer Confusion Regarding the
Application of Compliance Ratings

The procedures governing ICE monitoring of all
facilities housing immigration detainees are set out in
the ICE DMCP manual.*® This manual served to in-
form ICE officers about the agency’s policies and pro-
cedures for ensuring compliance with the detention
standards. Problematically, the procedures for con-
ducting facility reviews described in the DMCP manual
lack specific criteria for assigning ratings to ensure that
monitoring efforts are uniform and consistent. Al-
though reviewing officers were provided with forms by
which to rate individual facilities regarding their com-
pliance with particular standards, as well as training on
the content of the individual standards, ICE failed to
provide any detailed written guidance with respect to
how reviewing officers should arrive at the ratings of
“acceptable,” “deficient,” “at risk,” or “repeat finding”
for a given standard.®’ In the absence of such guidance,
reviewers relied upon their individual discretion to de-
termine whether they had checked a sufficient number
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or type of boxes to warrant the assignment of a given
rating.”

The assignment of overall facility ratings similarly
rested, in large part, on reviewer discretion. The
DMCP manual articulates five “criteria” to guide re-
viewers in determining the overall ratings of facilities.*®
These “criteria” are, in fact, simply general definitions
of the overall ratings that could be assigned to a par-
ticular facility: “superior,” “good,” “acceptable,” “defi-
cient,” or “at risk.”® Although the “criteria” instruct
reviewers that an overall rating of “superior” could not
be assigned to a facility found to have been “deficient”
or “at-risk” for any individual standard, and that a rat-
ing of “good” could not be assigned where a facility
was rated “at-risk” or as having a “repeat deficiency”
for any standard, they provide no similar guidance with
respect to the number or type of violations that could
lead to an overall rating of “acceptable,” deficient” or
“at risk.”"" Thus, a facility could be rated “acceptable”
despite its having received a “deficient” rating for sev-
eral standards.”® More troubling, nothing in the DMCP
manual would prevent a reviewer from assigning an
overall rating of “acceptable” even to a facility that was
rated “deficient” for every standard. Similarly, a facil-
ity could be rated “acceptable” for an individual stan-
dard, even where it was found to be “deficient” in sev-
eral (or conceivably all) of the core elements compos-
ing that standard.”

Excessive reliance on reviewer discretion and
“good judgment”’ rendered ICE’s self-reviews inher-
ently unreliable, as review findings could neither be
replicated by other reviewers nor meaningfully evalu-
ated for accuracy. Indeed, depositions of reviewers
selected by ICE to testify regarding their monitoring
practices revealed that reviewers had vastly different
interpretations about the ratings and that these differing
interpretations resulted in variable, and sometimes
questionable, practices. For example, one reviewer
who had acted as an RIC for several reviews testified
that she would mark a facility “acceptable” as to a stan-
dard when it either complied with the intent of the stan-
dard or indicated that it would agree to make changes to
comply with the standard in the future.” She further
explained her belief that a “deficient” rating was more
severe than an “at-risk” rating, since in her view “at-
risk” indicated that a facility was in danger of becoming
“deficient” as to a particular standard.” In contrast,
another reviewer stated that “at-risk” meant that a facil-
ity was “a little more than failing.”’” Neither of these
views were in conformity with the DMCP manual in-
structions that an overall rating of “at risk” means that a
facility’s “detention operations are impaired to the point
that it is not presently accomplishing its overall mis-
sion. Internal controls are not sufficient to reasonably
assure acceptable performance can be expected in the
future.”"®

Particular Deficiencies in the
Monitoring of IGSAs

Most of the national detention standards include
provisions that expressly are not requirements for
IGSAs and that apply literally only to SPCs and CDFs.
In the written standards (collected in the Detention Op-
erations Manual), these provisions are printed in italics.
According to the standards, IGSAs may “adopt, adapt
or establish alternatives” to these provisions, provided
that the alternatives “meet or exceed” the intent of these
provisions. The DMCP manual provides no more spe-
cific guidance as to how reviewers should determine
whether an IGSA’s procedures “meet or exceed” such
provisions of the standards, and this critical judgment
was left to the discretion of the individual reviewer.
Thus, the problems posed by the lack of specific criteria
for reviewers to use in assigning ratings regarding com-
pliance with individual standards and overall compli-
ance, discussed above, are even greater in the case of
IGSAs, which comprise the vast majority of immigra-
tion detention centers.

Although these circumstances would warrant as-
signing the most experienced reviewers to lead the
evaluation teams monitoring IGSA facilities, the ICE
monitoring policy and practice was to do exactly the
opposite. Whereas a full-time inspector from the
DSCU served as RIC for the reviews of SPCs and
CDFs, all reviews of IGSAs were led by LEOs. LEOs,
unlike their headquarters counterparts, were not dedi-
cated exclusively to conducting and processing facility
reviews and special assessments, and did not deal with
the detention standards on a daily basis.” Rather, they
conducted reviews only as a duty collateral to their
regular assignments. Typically, LEOs who monitored
IGSAs were either deportation officers,®® whose regular
duties concern removal procedures, or detention offi-
cers whose regular duties include the transportation of
detainees between facilities and the courts.®* Indeed,
some LEOs may not have participated in any reviews of
over-72-hour facilities in a given year, or may have
done so as infrequently as twice annually.®” Because it
was possible that individual LEOs thus got very little
opportunity to put their initial week-long training into
practice, they were likely, over time, to forget portions
of it; and some field officers appeared to have been
uncertain about the policies guiding their reviews or
ever;3the meaning of the very ratings they were assign-
ing.

In addition, LEOs’ regular duties may have directly
impeded their ability to perform monitoring tasks. One
LEO noted that, due to time constraints related to her
regular job assignment, she could not submit final fa-
cility reviews to headquarters until days or, indeed,
weeks after she inspected a facility.?* As a result of
such a delay, potentially serious violations of the stan-
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dards may have gone unremedied for an extended pe-
riod of time. Of even greater concern: In some cases
there may have been a conflict of interest between an
LEO’s regular duties and the inspection responsibility,
as when a detention officer whose regular duties re-
quired a good working relationship with an IGSA facil-
ity’s management was assigned to inspect and rate that
particular IGSA.®

In light of these limitations, each review team
should have included an inspector who was dedicated
full time to the performance of facility compliance re-
views. Yet throughout the history of the DSCU, full-
time inspectors have not participated in the regular re-
views of IGSAs. Former DSCU Chief Yvonne Evans
acknowledged the limited size of the headquarters staff
and noted that it would have been impossible to have
headquarters officers conduct reviews of all IGSAs,
given the sheer number of such facilities.*® She
acknowledged that she had submitted several requests
to increase the number of headquarters officers but,
when those requests were not granted, had determined
that, rather than try to increase the size of the head-
quarters staff to enable its review of the hundreds of
IGSASs in operation, she could use some of the nearly
300 field office LEOs to help conduct reviews.®” This
staffing structure posed serious consequences for the
reliability of ICE’s facility monitoring: The facilities
housing a majority of all immigration detainees were
not inspected by headquarters staff, ICE’s “subject
matter experts” on the standards.

Training and Staffing Deficiencies

Disparities in the manner in which reviewers
evaluated facility compliance are unsurprising when
considered in the context of ICE’s training and staffing
structures. The DMCP manual instructs that field staff
reviewers “must complete the DRO Detention Re-
viewer training course” and that “[r]eviewers may be
required to attend refresher training at a minimum of
three-year intervals or as required by the Review Au-
thority [director of DRO] to ensure consistent and uni-
form application of the program.”®® The DMCP man-
ual does not elaborate on the content of these trainings
but, rather, states generally that “[t]raining and certifi-
cation of reviewers is the responsibility of the Compli-
ance Branch within [the Detention Management Divi-
sion].”® It similarly does not specify whether identical
or different training is required for headquarters staff;
rather, the manual states only that “[f]or reviews con-
ducted by headquarters DRO, review team members
shall be screened and selected by the [deputy assistant
director for the Detention Management Division].”%

Depositions of ICE officials and field office re-
viewers conducted for the Orantes litigation provide
some insight into how ICE reviewers were actually

trained to conduct their reviews of detention facilities.
Two former DSCU chiefs explained that facility re-
viewers were required to complete a 40-hour,” week-
long training® on the standards and the review process,
at which training they received copies of the standards,
the DMCP manual, and sample worksheets used for
completing the reviews.*® Importantly, while the
materials for this training provided an overview of the
standards and the procedures for conducting a facility
review,* including a hands-on inspection of a facility,*
they did not address how individual standards should be
rated,” nor how overall ratings for detention facilities
should be determined.’’

Little further training was provided. The DMCP
manual provides: “Reviewers may be required to attend
refresher training at a minimum of three-year intervals
or as required by the Review Authority [the director of
DRO] to ensure consistent and uniform application of
this program.”® Deposition testimony of LEOs re-
vealed that intervals between trainings could exceed
three years, and that “refresher” training sometimes was
limited to a 35- to 40-minute online exercise through
ICE’s “virtual university.”*°

Staffing deficiencies at DSCU headquarters also
contributed to the lack of adequate support for the de-
tention standards monitoring program. DSCU'’s chief
acknowledged a constant turnover in headquarters staff
that leaves several reviewer vacancies at any given
time.'® The resulting inexperience of headquarters
reviewers threatened the reliability of the monitoring
system, as headquarters officers were consulted by field
office LEOs as “subject matter experts” on the stan-
dards.**

Notice and the Review Process

The DMCP manual provides that facilities in which
ICE detainees are kept should be given at least 30 days’
advance notice of annual reviews.'® According to the
DSCU’s former chief, notice to inspected facilities is
necessary to ensure that reviews are not foreclosed by
scheduling conflicts, that sufficient space is reserved for
the inspecting teams’ work, and that facilities have the
time to compile any requested paperwork.'%®
Problematically, however, the lengthy notice period
allows for the possibility that facilities will temporarily
“improve” the conditions to be observed by inspec-
tors.’™ One LEO testified that his practice had been to
provide an even longer notice period — of two to three
months.’® Because of the advance notice they gave to
facilities, reviewers were unable to ascertain whether
facility staff had modified conditions in the short term
for purposes of the review, only to avoid having to take
corrective action after the inspection and allow condi-
tions to lapse again into deficiency.
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In apparent recognition of this possibility, the
DMCP manual authorizes the director of DRO to con-
duct unannounced reviews of facilities, but does not
make such reviews mandatory.’® Deposition testimony
from the Orantes litigation revealed that unannounced
facility reviews are conducted infrequently, if ever.
Notably, DSCU Chief Walter LeRoy stated that while
he thought that some reviews had been conducted with-
out any prior notice or the required 30 days’ notice, this
had been unintentional and was due solely to the failure
of a staff officer to send a letter alerting the facility of
the inspection.’®” Former DSCU Chief Yvonne Evans
stated that she was sure that some “visits” took place
with only a short “courtesy” notice, but she could not
say if any took place in any particular year, and could
not identify any such visits.'® Two LEOs testified that
they had never conducted an unannounced inspec-
tion.*°

Vigorous facility monitoring requires that inspec-
tions normally be conducted without prior notice to
ensure that the conditions observed are those regularly
experienced by detainees. Although a brief notice pe-
riod of a few days may, in some instances, be warranted
to allow for security clearances and to cure scheduling
conflicts, a period of 30 days’ notice is unnecessarily
lengthy and undermines the reliability of review find-
ings. Moreover, by requiring facilities to submit annual
reports detailing their facility capacity, any significant
incidents at the facility, and other relevant information
on an annual basis that may be accessed by reviewers,
ICE could eliminate the need for advance notice to en-
able facilities to compile necessary paperwork.

Lack of Reviewer-Detainee Communication

Marginalization of detainees from the review proc-
ess further compounds the potential problems wrought
by advance notice of pending inspections. The DMCP
manual instructs that, when on site, review teams “nor-
mally” must conduct “discovery/confirmation inter-
views,” during which they “interview a sufficient sam-
ple of staff and detainees depending upon the evidence
discovered during the course of the review.”*® Two of
the deposed LEOs indicated that they were not aware
that there was a requirement to interview detainees, and
they apparently considered it optional."* Absent inter-
views with detainees, reviewers cannot verify or con-
tradict the representations of facility staff. This failing
is particularly troubling in light of the lengthy notice
period for facility reviews. Under the monitoring
structure established by the DMCP manual, a facility
could hurry to modify its conditions for the inspection,
and detainees would have no means by which to alert
the review team of this conduct or to reveal the actual
day-to-day conditions. Another limitation of the ICE
inspection process has been that reviewers often have

not been fluent in any languages other than English and
have not brought interpreters to facilities being re-
viewed.'? Detainee interviews also may be sidelined
by reviewers in their rush to complete the multitude of
tasks with which they are charged in the two- or three-
day time period allotted for facility reviews.

Further, guidance in the DMCP manual may sug-
gest to reviewers that detainee interviews are unreliable
and encourage reviewers to give disproportionate
weight to the reports of facility staff. For example, al-
though the DMCP manual states that interviews are
“extremely valuable,” it cautions that testimonial evi-
dence “is considered the least dependable type of evi-
dence, and information requires corroboration before it
can be used in support of a finding.”"** Elsewhere,
however, the DMCP manual advises that reviewers
must “inform [key facility management] and staff that
all comments which might alter findings and recom-
mendations or provide information concerning the
cause of a deficiency will be fully investigated and
given due consideration.”*** The DMCP manual fur-
ther advises that “[t]he reviewer shall place deficiencies
or noteworthy accomplishments into perspective and
avoid exaggeration. Only information adequately sup-
ported by sufficient evidence in the working papers can
be included in the report.”™ Finally, the DMCP man-
ual advises reviewers to “give credit when management
has already noted a problem and is taking steps to cor-
rect it or is actively searching for solutions.”**® The
combination of these instructions, though each seems
benign by itself, have the effect of limiting detainee
participation in the review process, as many detainees
would be unable to corroborate their experiences with
documentary or other evidence, or could be pitted
against facility staff, whose comments regarding the
causes of any deficiency are to be given “due consid-
eration.” Notably, the DMCP manual includes no
similar provision regarding the assignment of “due con-
sideration” to the comments of detainees regarding the
conditions in which they are detained.

Failure to Track Trends in Deficiencies and
Proactively Address Them

The prevention of future problems or deficiencies
should be among the principal goals of any effective
monitoring system. ICE, however, has woefully failed
to implement procedures to enable policy reforms
aimed at increasing compliance with the detention stan-
dards. Although ICE maintains a database, known as
the Automated Information System, that tracks overall
ratings for immigration detention facilities, the agency
does not synthesize information across facilities; for
example, ICE does not track which standards are out of
compliance at facilities nationwide. DSCU Chief Wal-
ter LeRoy testified that the unit has used a database to
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record the overall ratings of facilities, but that it has not
been used to record the ratings as to individual stan-
dards.™” Moreover, the DSCU has made no effort to
determine whether particular standards are out of com-
pliance across all facilities that are inspected in a given
year."® When he was asked if he had any sense of
which detention standards had the highest rates of non-
compliance in the previous year, LeRoy testified that he
did not, “because that’s not tracked.”*"

The failure to identify trends in detention standard
violations has been a weakness of the monitoring sys-
tem, because it has deprived ICE of the ability to take
affirmative action to prevent other facilities from ex-
periencing similar problems.

Secrecy and Lack of Accountability

Since the national detention standards were
adopted in 2000, first the INS and then its successor,
ICE, have refused to make public the facility reviews
conducted by the immigration enforcement agency it-
self and by independent agencies. This policy of se-
crecy has undermined the explicit mission of the
DMCP, which is “to ensure detention facilities are op-
erated in a safe, secure and humane condition for both
detainees and staff.”'?°

ICE Self-Reviews

ICE has classified its facility self-reviews as confi-
dential and for the sole use of ICE and the federal gov-
ernment. Advocates, recognizing the importance of the
agency’s self-reviews in holding the government ac-
countable for the conditions of ICE detention facilities,
long have pushed for public access to this information.
The government for years denied requests for this mate-
rial, which first was made available to plaintiffs’ coun-
sel in Orantes in 2006, following a discovery battle.
Most of the facility reviews produced in the Orantes
case are not covered by a court protective order and,
thus, now are available for inspection by advocates,
albeit in the incomplete and redacted form in which
they were produced. However, ICE continues to main-
tain that its internal facility reviews are confidential and
not available to the public. By limiting access to facil-
ity reviews, ICE effectively forecloses meaningful cri-
tique of its adherence to the detention standards and its
own internal procedures for monitoring facility compli-
ance. The result is a monitoring system subject to in-
herent bias, as the system is not open to public over-
sight and input.

Inspections by Independent Agencies

Delegations from both the ABA and the United
Nations High Commissioner for Refugees (UNHCR)

make annual visits to detention facilities and detail their
findings in written reports.*** The ABA devotes
particular attention during its visits to ICE’s compliance
with the detention standards regarding attorney visita-
tion, access to telephones, access to legal materials, and
group legal rights presentations.*? For its part,
UNHCR primarily documents those conditions that
threaten the rights of asylum-seekers or signal viola-
tions of international standards.’?® Although UNHCR
does not purport to monitor ICE’s compliance with the
detention standards, it notes that several of the deten-
tion standards are coextensive with international stan-
dards and, thus, may be discussed in UNHCR re-
ports.* Importantly, the ABA and UNHCR reports are
not made available to the public; rather, the two organi-
zations’ findings are distributed only to ICE, pursuant
to confidentiality agreements required as a condition of
access to the facilities. By refusing to allow these inde-
pendent organizations to disclose their findings to the
public, ICE circumvents public oversight and devalues
compliance with the detention standards.

Furthermore, in depositions taken in the Orantes
litigation, key ICE officials responsible for ensuring
ICE’s compliance with the detention standards dis-
counted efforts by the ABA and UNHCR to monitor
ICE’s compliance. Although these comments may re-
flect the personal opinions of ICE officials rather than
ICE’s formal positions,*?® they are telling in their simi-
larity and in their distrust of oversight by independent
agencies. Former DSCU Chief Yvonne Evans com-
mented that the ABA and UNHCR reviews were not
helpful to DRO’s mission “[b]ecause they were written
by people who had no clue about a detention facility or
a correctional facility and how operations should be
conducted.”*?® Evans added, however, that she would
generally give “a little more credence” to the UNHCR
reports because “[i]t’s always the same officers who are
doing the visits.”**’ Her successor as DSCU chief,
Walter LeRoy, expressed similar skepticism, asserting
in his deposition that UNHCR “reports are their obser-
vations and conversations with detainees based on tours
of facilities. There is no meaningful inspection process
involved with their tours, as opposed to when we go out
there with trained jail inspectors and conduct tours that
last two to three days as opposed to their . . . one-after-
noon walk-through.”*?® LeRoy added, however, that he
has a “great relationship with the UNHCR,” and one
senior protection officer in particular, such that he and
his staff personally facilitate UNHCR visits.'®® LeRoy
similarly criticized the monitoring efforts of the ABA,
explaining, “Similar to UNHCR tours, the ABA uses, |
believe, student interns and co-ops to visit jails. They
take a tour of a facility, and again there is no meaning-
ful inspection or no measure of compliance with the
standards going on. Those are merely tours.”*®
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While DSCU may order a follow-up inspection of
a facility that has been reviewed by an independent
agency, reviews of this nature are neither mandatory
nor have they been frequent. Indeed, DSCU’s former
chief, Yvonne Evans, noted that ICE did not require
follow-up inspections based on the ABA or UNHCR
reports but, rather, conducted such inspections only
when ICE itself had previously identified adverse con-
ditions at a facility that warranted further inquiry. For
example, the DSCU ordered a follow-up inspection at
the Tangipahoa Parish Jail, a facility that was the sub-
ject of a critical report by UNHCR, because ICE staff
had earlier expressed concerns to ICE management
about the conditions at the facility.™** LeRoy, testifying
as DSCU chief, suggested that while an ABA report
citing serious issues might give rise to a response by the
agency, it was not likely that it would result in another
full-blown inspection of the facility."** LeRoy could
not, in fact, recall an instance in which such an inspec-
tion had been ordered. He stated that a full reinspection
was a similarly unlikely response to a UNHCR report,
but added that ICE officers often accompany UNHCR
staff on their visits, such that ICE itself would have
observed any substandard conditions and already de-
termined whether to fashion its own response.™*

The actual evidence contained in the ICE, ABA,
and UNHCR reviews produced in the Orantes case re-
veals a very different reality. The following chapters
discuss numerous examples of ABA or UNHCR facility
reviews identifying serious deficiencies that one or
more subsequent ICE reviews completely overlooked.
Through its failure to take seriously the reports of inde-
pendent agencies monitoring compliance with the de-
tention standards, ICE demonstrates its willingness to
turn a blind eye to grave violations of its own policies
as well as the rights of ICE detainees.

Advocacy by Advocates, Detainees,
and the Media

ICE’s lack of transparency with regard to moni-
toring compliance with its own detention standards is
similarly evident in the agency’s failure to make public
the most basic information about its detention structure.
At present, advocates and family members of detainees
are unable to easily access information about the loca-
tions of ICE’s detention facilities or the process by
which they may report complaints and concerns to ICE
and local facility staff. Consequently, it is extremely
difficult for families to ascertain where their relatives
and friends are detained or to convey concerns about
the treatment of their loved ones. The inaccessibility of
this information proves similarly crippling to legal ad-
vocates, who, if they are to assist multiple clients and
comply with fixed court schedules, must be able to
navigate ICE’s detention system in a timely manner.

Local advocates also must grapple with the unspoken
reality that if they lodge complaints about the condi-
tions at detention centers, they will damage their
working relationships with facility officers on whom
they depend for future access to detainee clients.

LACK OF CONSEQUENCES FOR
NONCOMPLIANCE

The DMCP manual provides no written guidance
regarding what level or type of noncompliance with the
standards would cause ICE to close one of its own fa-
cilities or terminate an agreement with a contract facil-
ity, or with a state or local jail."** Indeed, while former
DSCU chief Evans stated that an agreement between
ICE and a state or local facility might be terminated for
the facility’s noncompliance with the standards,*® she
confirmed that there were no ICE policies requiring that
the agency terminate its agreements with facilities re-
ceiving overall ratings of “deficient” or “at-risk,” or
ratings of “deficient” in one or more individual stan-
dards.*®* Evans explained that the termination of an
IGSA instead results from a recommendation by the
DSCU chief to the Acquisitions Unit, which makes the
final decision.™® Evans recalled that, during her tenure
as DSCU chief, ICE acted on the DSCU’s recommen-
dations and terminated its agreements with facilities in
Brazoria, Texas, and Miami, Florida, on account of
noncompliance, although she could not recall which
standards had been violated.*® She added that at some
point, possibly outside of her tenure as chief, ICE dis-
continued its use of another facility, in Eureka, Okla-
homa, due to a civil rights violation.**® In the case of
the facility in Eureka, ICE transferred detainees out of
the facility within days of the DSCU’s recommenda-
tion.*° ICE discontinued use of the Brazoria facility
within weeks, and of the Miami facility within weeks or
months, of DSCU’s recommendations.'*!

As with the ratings themselves, the lack of mean-
ingful criteria guiding the termination of ICE agree-
ments and contracts raises serious concerns about the
agency’s monitoring system. In the absence of criteria
detailing when ICE must discontinue use of a facility
on the basis of noncompliance, the agency can maintain
contracts and agreements with facilities that violate the
detention standards. This may be so even in the case of
grave violations, given that the DMCP manual makes
no distinction between the standards in terms of their
importance to the well-being of detainees.*** As a re-
sult, detainees must rely on the DSCU chief to interpret
a situation as sufficiently egregious to recommend
transferring detainees out of the facility before they
have a hope of obtaining relief from violative condi-
tions. Evans’s deposition testimony suggests, however,
that termination of a facility’s contract is an infrequent
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occurrence; indeed, Evans could recall only three fa-
cilities whose contracts had been terminated by ICE in
accordance with DSCU’s recommendations.'*

The infrequency with which facility contracts are
terminated and the unpredictability of termination deci-
sions work to create a system that is ineffective in de-
terring noncompliance with the standards. Detention
facility staff may become disinterested in remedying
violations of the standards, as noncompliance yields no
practical consequences, either for them or their facili-
ties. In order to ensure that facilities devote due atten-
tion to compliance with the standards, ICE should de-
velop standardized criteria for terminating agreements
and contracts with detention facilities, as well as a sys-
tem of financial penalties to underscore the costs of
noncompliance.

CONCLUSION

What we have managed to learn about ICE’s woe-
fully inadequate system for monitoring the 2000 na-
tional detention standards provides important lessons
about what ICE and the federal government should
avoid as the agency implements its new Performance
Based National Detention Standards. Past mistakes and

shortcomings include:

e Almost exclusive reliance on incomplete
checklists as the basic instruments for
monitoring compliance.

¢ Reliance on ICE officers with other full-time
duties to carry out the bulk of detention
standards monitoring, including all of the
monitoring of IGSAs, and failure to staff the
monitoring function with sufficient full-time,
trained staff.

e Failure to establish adequate objective criteria
for rating compliance with individual standards
and for facilities’ overall compliance.

e Failure to use unannounced reviews as a method
of checking compliance.

¢ Failure to make detainee interviews an essential
element of monitoring.

e Keeping the monitoring process and results
secret and avoiding public accountability.

The recommendations section of this report pro-
vides specific suggestions for avoiding these problems.
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Visitation

INTRODUCTION

The detention standard on visitation is intended to
guarantee detainees visitation from family and loved
ones as well as from legal representatives and their as-
sistants. The standard sets forth procedures for both
general visitation (by family and loved ones) and legal
visitation (by attorneys, legal representatives, and their
assistants). It contains guidelines for the manner and
frequency of visits, allows detainees to receive money
and select items of personal property from loved ones,
and allows for private consultation between detainees
and their legal representatives.

General visitation enables detainees to maintain
family relationships during an extremely difficult ex-
perience. Legal visitation allows detainees to obtain
legal representation to prepare and defend their immi-
gration cases. Legal visitation is guaranteed to all de-
tainees, including those in segregation, seven days per
week, and facilities must allow private attorney-client
communications.

The standard also requires facilities to provide
visitation access to members of the media and nongov-
ernmental organizations.” This allows nongovernmen-
tal organizations to provide know-your-rights presenta-
tions to detainees and members of the media to high-
light cases of interest to the public. Finally, the stan-
dard requires facilities to post their visitation policies,
to ensure that detainees and visitors know their visita-
tion rights.

VIOLATIONS OF THE
VISITATION STANDARD

Legal Visitation

Prominent Posting of List of Pro Bono
Legal Service Organizations

The visitation standard requires the facility to
prominently post a list of pro bono legal services or-
ganizations serving the local area.®> The purpose of this
requirement is to ensure that detainees who are unrepre-
sented have an opportunity to obtain counsel for their
removal cases, regardless of their ability to pay. Since
immigrants, even detained ones, have no general right
to appointed counsel in removal proceedings, informa-
tion about pro bono and low-cost legal services is cru-
cial for the vast majority of detainees who are unrepre-
sented.

Over 60 facilities failed to post a list of pro bono
legal services organizations, according to U.S. Immi-
gration and Customs Enforcement (ICE) reviews.* Fa-
cilities’ failure to post these lists deprived detainees of
critical information that might have helped them obtain
counsel and win their removal cases.

Confidentiality of Legal Visitation

The standard requires that detainees must be af-
forded a place in which to meet with legal representa-
tives and their assistants that will afford the parties in
the meeting complete confidentiality.® Facility officials
may watch, but may not hear, discussions between de-
tainees and their legal representatives.® Confidentiality
is paramount to ensuring that detainees can freely dis-
cuss their removal cases and report any facility staff
misconduct to counsel. Several facilities violated this
requirement.” In addition, in some facilities, in order to
avoid a strip search, detainees were forced to meet with
their attorneys in a nonprivate setting where their con-
versations could be monitored.®

Minimum Hours and Days of
Legal Visitation

The standard requires that legal visitation must be
available seven days per week, eight hours per day
during normal business hours, and four hours per day
on weekends.? Over a dozen facilities violated at least
one of these elements of the standard.’® Some facilities
provided an hour less of legal visitation per day than the
minimum, while others severely limited weekend legal
visitation. One facility did not allow legal visitation on
weekends except in “high profile” cases.* These short-
comings may have resulted in severe deprivations of
detainees’ right to counsel.

In many facilities, it can take an hour or longer to
transport a detainee from the housing area to the visita-
tion area. In others, only one or two confidential legal
visitation rooms exist for several hundred detainees. In
such cases, reducing legal visitation by even two to four
hours a week results in fewer detainees being able to
meet with counsel.

Strip-Searches Not Mandatory

The standard provides that if a facility requires
strip-searches after contact visits, it must allow the de-
tainee to choose a noncontact visit to avoid a strip
search.? The purpose of this requirement is to allow
detainees to maintain their dignity and avoid invasive
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searches. Seventeen facilities vio-

lated this requirement. KEY FINDINGS
Ability to Exchange Legal Over 60 facilities failed to post a list of pro bono legal
Documents services organizations, according to ICE reviews.
The standard provides that de- 17 facilities failed to provide detainees the option of avoiding
tainees must be able to exchange a strip search by choosing that a visit be “noncontact.”
legal do_cuments_ with thelr_ I_ega_l repl); More than a dozen facilities failed to allow detainees in
resentatives during legal visitation. disciplinary segregation access to legal visits.
This element is critical to enabling
detainees to prepare and review court ICE monitoring forms and practices preclude it from adequately
documents with the assistance of reviewing facilities’ compliance with certain elements of the
counsel. Unfortunately, the ICE fa- visitation standard. Two examples:
cility review form does not require o ICE forms do not contain items designed to evaluate
reviewers to verify whether a facility whether a facility is reasonably allowing contact such as
has satisfied this element. The form handshakes, embraces, and kisses.
has one “yes” or “no” checkbox for ICE forms do not distinguish between access to legal or to
both this and the confidentiality ele- general visitation, nor do they distinguish between access for
ment.®® As aresult. ICE reviewers detainees in administrative versus those in disciplinary
typically do not indicate whether segregation.
facilities comply with this require- Over two dozen facilities failed either to allow detainees to
ment. ICE reviews found, however, retain certain small items of personal property or to post their

that several facilities prohibited con- policies regarding receipt of property and money.
tact visits between detainees and
their legal representatives, and these

Over 20 facilities failed to have in place a procedure whereby

o . . independent medical service providers and experts were
same facilities may have violated this allowed to examine detainees.

element as well if they failed to pro-
vide a means for the confidential

0 Access to such medical exams is crucial for detainees with
asylum claims who wish to present the courts evidence of

exchange of documents. Finally, at past torture or post-traumatic stress disorder based on past
one facility, detainees could ex- persecution.

change documents with counsel only ) . ) L

by giving them to facility staff.® Failure by facilities to comply with the visitation standard severely

hampers detainees’ ability to exercise their constitutional and

.. . . statutory rights of access to counsel.
Legal Visits for Detainees in yna

Disciplinary Segregation

The standard requires that facili-
ties allow detainees in disciplinary segregation to have
access to legal visitation.” Denying legal visitation to a
detainee who is entitled to it unlawfully interferes with
his or her access to counsel. Over a dozen facilities

General Visitation

Contact Visits

H H 18
violated this element of the standard. The standard allows facilities to limit contact visits
S ) between detainees and loved ones, but implies that
Legal Visitation Uninterrupted by Meals contact including handshakes, embraces, and kisses

should be allowed on a reasonable basis.”* ICE’s facil-
ity review forms do not contain items designed to
evaluate whether a facility is meeting this require-
ment.” Thus, ICE reviews do not indicate whether
facilities unduly limit contact visits. In a few instances,
however, ICE reviewers noted on a facility review form
that the facility being reviewed completely prohibits
contact visits.”®

The standard requires that detainees be allowed to
continue a legal visit through a meal without having to
skip the meal.® Forcing a detainee to choose between
sustenance and the opportunity to prepare his or her
case with counsel is obviously coercive. A few facili-
ties violated this element.”
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Posting of Visitation Policies

The standard requires facilities to notify detainees
of the facility’s visitation policies in the detainee hand-
book and to prominently post them in the facility.?*
Both types of notice are necessary for effective notifi-
cation of the visitation hours and rules. Over a dozen
facilities failed to properly notify detainees of visitation
rules or hours.?

Personal Property of Detainees,
Deposits of Money

The standard provides that each facility must allow
detainees to retain certain small items of personal prop-
erty and that each facility should post its policy re-
garding receipt of property and money.?® Over two
dozen facilities violated this element.’

Visitation by Minors

If a facility does not permit visits by minors, the
standard requires the facility to make provisions for
visits with a detainee’s children or stepchildren within
thirty days.® Several facilities violated this element of
the standard.?® Several others imposed restrictions on
visitation by minors.®

Detainees in Segregation: Right to Visitation

The standard provides that facilities should allow
detainees in administrative or disciplinary segregation
access to visitation.* Also, these detainees must be
given legal visitation rights.** ICE does not adequately
evaluate facilities’ compliance with the access-to-visi-
tation element for detainees in segregation because the
facility review forms do not distinguish between access
to legal visitation and access to general visitation, and
they also do not distinguish between access for detain-
ees in administrative versus those in disciplinary segre-
gation.*®

Other Limits on General Visitation

One facility prohibited visits by people who arrived
on foot, effectively excluding families traveling by
public transportation.* Two facilities unduly limited
visitation hours, without making accommodations for
families who might need alternate arrangements.®
Some facilities required detainees to maintain visitor
lists, and only those on the list were allowed to visit; or
they imposed other burdens that made family visitation
more difficult.*®

Other Visitation Requirements

Availability of Independent Medical Exams

The standard requires facilities to have a procedure
whereby independent medical service providers and
experts are allowed to examine detainees.®” Access to
such medical exams is crucial for detainees with asylum
claims or claims under the Convention Against Torture
(CAT) who wish to present medical evidence, such as
evidence of past torture or post-traumatic stress disor-
der based on past persecution, in their immigration
cases. Over 20 facilities violated this element of the
standard.*® One facility expressly prohibited independ-
ent medical exams.*

Nongovernmental Organizations
(NGOs), News Media, and Law
Enforcement Visitation

The standard requires facilities to allow certain
nongovernmental and media organizations to visit and
have access to nonconfidential and nonclassified infor-
mation about the facility.”> Over a dozen facilities vio-
lated this element of the standard.** Several facilities
also violated the element relating to law enforcement
visitation.*?

Improper Delegation of Authority to
Permit or Deny Tours

The ICE facility review form provides a means of
evaluating whether facilities delegate the decision to
permit or deny a tour of the facility to a field office di-
rector or other ICE personnel with similar or greater
authority.”® ICE reviews found that over a dozen facili-
ties violated this element of the standard.** One facility
simply banned all such tours.*®

AMERICAN BAR ASSOCIATION AND
UNITED NATIONS HIGH COMMISSIONER
FOR REFUGEES REVIEWS

Additional Violations Found by the
ABA and UNHCR

American Bar Association (ABA) and United Na-
tions High Commissioner for Refugee (UNHCR) re-
views of detention facilities found additional violations
of the visitation standard. These independent agency
reviews help shine greater light on the extent to which
facilities simultaneously violated several ICE visitation
rules.

In a June 2002 review of Mira Loma Detention
Center, the ABA found that the facility violated the
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visitation standard by requiring attorneys to show state
bar cards to gain admission and by forbidding attorneys
from giving detainees more than one business card.
The facility also prohibited any contact during family
visitation, and the facility’s remote location made it
difficult for detainees’ family members to visit them.*’

In an August 2002 review of Kern County Jail, the
ABA found that the facility required attorneys to show
state bar cards to gain admission.*® In addition, the
ABA found, among other things, that the facility effec-
tively forced detainees to undergo a strip search in or-
der to have confidential legal visits, did not provide
them notice of consular visitation, and limited family
visitation by number of relatives.*®

In January 2003, the ABA reviewed the Houston
Service Processing Center and uncovered visitation-
related problems.>® The facility’s legal visitation area
was not adequately private, and the facility imposed a
burdensome visitor list requirement on each detainee
and limited the number of family members who could
visit at one time.>*

In June 2003, the ABA reviewed St. Mary’s
County Detention Center and found that the facility’s
written visitation policy did not provide the minimum
visitation times required by the standard.®® In addition,
the ABA found that the facility’s policy on strip
searches was unclear, leaving staff with considerable
discretion in conducting them, and that the legal visita-
tion room was extremely cramped.>

The ABA’s June 2003 review of Plymouth County
Correctional Facility also uncovered violations con-
cerning visitation.>* The facility’s legal visitation area
did not provide adequate privacy, detainees encoun-
tered difficulties with getting legal documents nota-
rized, and the facility strip-searched detainees after vis-
its with legal representatives.>

The ABA’s July 2003 review of the El Paso Ser-
vice Processing Center found that the facility’s legal
visitation rooms were noisy and did not adequately
protect confidentiality, and that the facility did not ef-
fectively ensure detainees access to contact visits with
attorneys.™

The ABA’s July 2003 review of Middlesex County
Jail uncovered similar problems. The facility did not
allow contact visits with family, it required detainees to
make visitor lists and limited visitation on that basis,
and it did not provide written rules and regulations,
resulting in confusion among detainees.>

The ABA'’s review of Monmouth County Correc-
tional Institute in July 2003 found significant violations
of the visitation standard.”® The facility required attor-
neys either to show a state bar card or membership in a
bar association in order to gain admission to the facil-
ity.> 1t did not notify detainees adequately of pro bono
legal services organizations, it provided very little stor-
age space for detainees’ personal property and legal

docgoments, and it made contact visits nearly impossi-
ble.

The ABA'’s review of Oakland County Jail in July
2003 found that the facility’s handbook contained un-
clear information on legal visitation rules, that the legal
visitation area was uncomfortable, that the facility did
not post lists of pro bono legal service organizations,
and that it had a policy of limiting family visits to fif-
teen minutes.*

The ABA'’s review of Clay County Jail in August
2003 revealed numerous violations.®* The facility did
not ensure the confidentiality of legal visits, it required
visitor lists that were difficult to amend, and it banned
minors from visiting under any circumstances.®®
Shockingly, the facility shackled and handcuffed some
detainees during routine visits with family.** Finally, it
refused to allow multiple visitors to split the visitation
time with a detainee.®

The ABA'’s review of Queens Detention Center in
March 2004 found that facility guards interrupted legal
visits and that detainees in the psychiatric ward had
limited access to legal visits.*® In addition, the facility
refused to accommodate the visitation needs of detain-
ees whose family members lived a significant distance
from the facility, and it did not translate the list of pro
bono legal service organizations into the languages
spoken by large numbers of detainees.®’

In July 2004, the ABA reviewed the Ozaukee
County Jail and found that the facility did not allow
detainees to continue legal visits through meals or lock-
downs, that pressing the panic button in the room re-
served for legal visits resulted in the recording of all
conversations in that room, that the facility prohibited
all contact visits with family, that it turned away all
visitors who were late, and that the facility limited fam-
ily vieséits to those visitors identified on detainees’ visitor
lists.

In July 2004, the ABA reviewed York County
Prison and uncovered numerous violations.® The facil-
ity did not adequately inform detainees of legal visita-
tion rules, it did not allow legal visits during meals or
counts, and it did not properly post lists of pro bono
legal services organizations.”® The facility also re-
quired detainees to have visitor lists that were difficult
to amend, it made it difficult to arrange family visita-
tion outside normal visitation hours if needed, and it
allowed minors under 14 to visit only if they were chil-
dren of detainees.”

The ABA reviewed the Bristol County Jail in Au-
gust 2004 and reported numerous visitation standard
violations.” The facility strip-searched a detainee after
a contact visit, it required attorneys to show state bar
cards to gain admission, and it limited family visitation
to certain numbers of visitors.”® In addition, the ABA
noted difficulties in visitor registration and a prohibi-
tion on contact visits with family.”
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In March 2005, the ABA reviewed Colquitt County
Jail and found that the facility prohibited contact visits
with family and that it did not make detainees ade-
quately aware of available pro bono legal service or-
ganizations.”

ABA- and UNHCR-reported Violations Not
Reported by ICE, Though Reviews Conducted
at Approximately the Same Time

In some instances, the ABA and UNHCR discov-
ered visitation-related violations that ICE had not un-
covered during its annual reviews conducted at ap-
proximately the same time. The ABA and UNHCR
may have uncovered these additional violations by in-
terviewing detainees in the course of their reviews,
which ICE reviews do not require.

ICE reviewed Elizabeth Correctional Facility each
year from 2002 to 2004. While ICE’s 2002 review re-
vealed that the facility did not allow attorneys to call
ahead to determine if a detainee was at the facility,
ICE’s 2003 and 2004 reviews found no problems with
visitation.” By contrast, the ABA’s October 2003 re-
view found that the facility did not allow contact visits
with family.”’

In the ABA’s review of Bergen County Jail in Au-
gust 2003, the ABA found that the facility did not allow
contact visits with family and that visitors encountered
difficulties in depositing money in detainees’ ac-
counts.”

The ABA reviewed the Dodge County Detention
Facility in June 2004 and found that the facility did not
allow contact visits with legal representatives and that it
made family visitation more difficult than necessary by
requiring detainees to have visitor lists.” In addition,
facility staff had discouraged detainees from continuing
a legal visit through a meal.®® The ICE annual review
in June 2004 did not uncover these violations.®

In its July 2004 review of the Passaic County Jail,
the ABA found several problems with visitation, in-
cluding a confusing visitation schedule, a discrepancy
between posted visiting hours and those provided for in
the detainee handbook, a blanket prohibition on contact
visits, and the fact that visits were limited to 15-20
minutes.® In its August 2005 review of the same facil-
ity, the ABA found additional problems, including fail-
ure to maintain attorney-detainee confidentiality during
legal visits, failure to provide bathroom breaks and pens
during legal visits, and failure to provide the minimum
30 minutes for family visitation.* ICE annual reviews
of the facility in 2004 and 2005 failed to uncover these
same violations.®

In July 2004, the ABA reviewed the Dorchester
Detention Center and found that the facility discour-
aged legal visits on certain days of the week, that it
made contact visits with family very difficult, that the

warden did not notify detainees that exceptions to the
general visitation hours could be made for family mem-
bers who lived at a great distance from the facility, and
that the facility limited visits to fifteen minutes, in clear
violation of the 30-minute minimum.® ICE’s review of
the facility in September 2004 missed some of these
violations.®

In July 2004, the ABA reviewed the Santa Ana
Detention Facility and found that the facility prohibited
contact visits with family and that its handbook did not
contain information on its policy of conducting strip
searches after visitation.?” ICE’s review of the facility
in August 2004 did not address these violations.®

The ABA reviewed Pamunkey Regional Jail in
August 2004 and found that the facility did not allow
detainees in segregation to have family visitation; that
its written policy allowed only an attorney of record to
visit the detainee for legal visitation, thereby excluding
interpreters, mental health experts, and legal assistants;
and that the facility required attorneys to show bar
cards to gain admission to the facility, with few excep-
tions.*® The ABA also found interruptions of legal vis-
its by lockdowns.*

Repeated Reviews Provide a Clearer Picture of
Facilities’ Performance

Finally, when both the ABA or UNHCR and ICE
reviewed a facility repeatedly over a number of years,
the facility’s record of compliance with detention stan-
dards, including corrections of violations, or lack
thereof, was more clearly revealed.

ICE reviewed CSC Detention Facility in Septem-
ber 2002 and found that the facility did not have legal
visitation rooms that provided privacy.”* The ABA’s
review four months earlier in May 2002 had found the
same problem.” In addition, the ABA found that the
facility routinely cut short family visits under the 30-
minute minimum, that visitation rooms were generally
cramped, and that contact visits were only allowed un-
der “special circumstances,” but that these circum-
stances were not laid out.** In July 2003, ICE reviewed
the facility again and uncovered persisting problems,
including failures to post lists of pro bono legal services
organizations and mandatory strip searches.”*

ICE reviewed the San Pedro Service Processing
Center five times between 2002 and 2005.* In May
2002, the ICE review found numerous problems with
visitation, including no mention in the handbook of
consular visits, no provision for NGOs to visit, no pro-
cedure for independent medical exams, and no posted
list of pro bono organizations.*® Subsequent ICE re-
views found no violations of the visitation standard.
However, the ABA, which reviewed the facility three
times between 2002 and 2005, found serious visitation-
related violations each time.”” In 2002, the ABA found
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extensive difficulties with family visitation, including a
prohibition on contact visits, long waiting lines for
family members, failure to provide special arrange-
ments outside normal visitation hours when necessary,
visits cut short of the 30-minute minimum, and ex-
tremely small family visiting rooms.® Legal visits
were also interrupted for routine headcounts, and the
ABA suggested that facility remodeling might be
needed to improve visitation.” In its July 2003 review,
the ABA found that the posted list of pro bono legal
organizations was outdated and inaccurate, that conver-
sations during legal visits could be easily overheard,
and that deposits to detainee accounts were capped at
$50. In August 2005, the ABA reported that the
facility cut short the minimum time for family visita-
tion, and it noted as an example that one legal visit had
been limited to five minutes because of a guard shift
change.'™

ICE reviewed the Kenosha County Detention
Center in 2003 and 2004. In 2003, ICE found that seg-
regated detainees did not have adequate access to visi-
tation, that the facility did not properly post the list of
pro bono organizations, and that procedures for NGO
visitation were not adequate.'® ICE found no visita-
tion-related problems in its May 2004 review.'®® How-
ever, the ABA reviewed the facility in July 2004 and
found that the facility required legal representatives to
provide advance notice of their visits and that the facil-
ity’s restrictive visitation policies may have led to rare
legal visitation.'™

The ABA reviewed Clay County Jail in August
2003 and found a lack of attorney-detainee confidenti-
ality during legal visits, a flat ban on minor visitation,
problems changing detainees’ visitor lists, and, most
shockingly, handcuffing and shackling of noncriminal
detainees as routine policy.'® A year later, ICE re-
viewed Clay County Jail in September 2004 and found
that the facility did not post a list of pro bono legal or-
ganizations and that legal visitation was not available
for a sufficient number of hours each week and on
weekends. %

ICE reviewed Aguadilla Service Processing Center
in March 2004 and noted that detainees lacked privacy
during legal visits."” When UNHCR reviewed the
facility over a year later, in May 2005, the problem had
not been alleviated.'®

The ABA reviewed the Krome Service Processing
Center in April 2004 and found that that the facility
required attorneys to show state bar cards to gain ad-
mission and that procedures relating to money deposits

for detainees were not appropriate.'®® ICE reviewed the
facility in June 2005 and found that the procedures re-
lating to detainees’ personal property were still not ade-
quate.*°

Shortcomings of ICE Visitation Standard-
related Reviews

A comparative analysis of ICE, ABA, and UNHCR
reports reveals the shortcomings of ICE reviews of fa-
cilities with respect to the visitation standard. Unlike
ABA and UNHCR reviewers, ICE reviewers did not
examine the interaction between different requirements
of the standard. For example, while ICE reviews ex-
amined whether detainees could avoid strip-searches by
choosing a noncontact legal visit, and whether detainees
were afforded privacy in legal visits, ICE reviews did
not examine these requirements together. By contrast,
ABA reports noted that detainees who chose noncontact
legal visits in order to avoid strip searches were, in
some cases, forced to forego privacy during those legal
visits."*

In addition, ICE reviews did not address one cru-
cial visitation problem, namely the use of visitor lists.
Although the standard prohibits facilities from impos-
ing undue burdens on visitation, many facilities limited
family visitation to only those persons identified on a
detainee’s visitor list. Nine facilities required such lists,
and many of them limited the number of times the list
could be revised to once per month.**> Moreover, many
facilities limited the number of names that could be
included on the lists at any given time.'*®

CONCLUSION

The persistent failures of facilities to respect de-
tainees’ visitation rights severely hamper detainees’
ability to exercise their constitutional and statutory
rights of access to counsel. Not only did facilities fail
to notify detainees of available pro bono legal services
organizations, they also burdened confidential attorney-
client visitation in numerous ways. In addition, facili-
ties violated rules on general visitation, a practice that
inevitably results in severe and unnecessary deprivation
of access to family and loved ones. Given the isolation
of immigration detention, ICE must do more to ensure
that facilities comply with the visitation standard and
allow detainees to meet with their lawyers and loved
ones with as few restrictions as necessary.
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INTRODUCTION

The detention standard regarding recreation ac-
knowledges the importance of recreational activities to
the mental and physical wellbeing of detainees. To this
end, the standard requires facilities to offer supervised
and safe recreational opportunities to all detainees,’
including individuals with special needs and those in
segregation.” The standard provides that “[e]very ef-
fort” be made to place detainees in facilities that pro-
vide outdoor recreation programs, although the standard
accepts that detainees may be held for significant peri-
ods of time (nine months or more) at facilities with no
outdoor recreation.* Outdoor recreation may include
organized, limited-contact sports and must be provided
a minimum of one hour each day, five days per week,
weather permitting.* Such recreation provides an
essential release for detainees who are confined indoors
for extended periods, frequently in facilities lacking
exposure to natural light.> In addition, exposure to
sunlight may alleviate symptoms of depression in im-
migration detainees. The standard also requires facili-
ties to provide detainees with sedentary recreational
opportunities, including board games and television.®
Recreation activities are to be overseen by a staff rec-
reation specialist.”

The standard sets forth criteria and procedures for
transferring detainees out of facilities that fail to pro-
vide outdoor recreation, unless the detainees waive
transfer. Detainees may be held without an offer of
facility transfer for up to nine months in facilities lack-
ing outdoor recreation. In facilities with neither out-
door recreation nor indoor recreation areas, detainees
may be held only for 60 days before a transfer is of-
fered. Facilities must obtain from detainees their writ-
ten acceptance or waiver of a transfer after they have
been deprived of outdoor recreation for these time peri-
ods; however, detainees will not be transferred if their
proceedings before an immigration judge have not been
completed or they are deemed likely imminently to be
either released from detention or removed from the
United States (i.e., deported).® The standard requires
that facilities inform the detainees’ legal representatives
about any facility plans and client decisions related to
such transfers.” In theory, allowing detainees to decline
such transfers allows them to determine for themselves
whether their inability to partake in recreational activi-
ties is sufficiently important to cause them to move to a

different facility, which may be at a greater distance
from loved ones or potential legal service providers.

The standard also provides for the safety of recrea-
tion programs through provisions addressing staff su-
pervision, inspections of recreation areas and equip-
ment, and searches of detainees for contraband.’® Each
of these provisions is necessary, as recreation areas that
expose detainees to security risks or lack functioning
equipment deprive detainees of the psychological re-
lease and physical benefits that recreational programs
provide.

In addition, the standard sets forth various re-
quirements for the recreation of detainees in the Special
Management Unit (SMU), where detainees are held in
segregation, and for the procedures whereby facilities
may deny or suspend such privileges.** These provi-
sions are necessary to ensure that detainees in segrega-
tion are not denied access to recreation merely because
it is more difficult to administer their recreational op-
portunities. Finally, the standard states that outside
groups may offer recreational, religious, or educational
activities to detainees, provided that they give notice to
the officer-in-charge (OIC) and that there are no coun-
tervailing security concerns.*?

ICE MONITORING OF THE
RECREATION STANDARD

As with the other standards, U.S. Immigration and
Customs Enforcement (ICE) reviewers use a checklist
as the principal tool for monitoring compliance.** A
notable defect of the checklist used to monitor the rec-
reation standard is that it combines into a single ele-
ment the monitoring of the availability of outdoor and
indoor recreational facilities. In addition, the checklist
for this standard has no element relating to differences
in recreational access by gender. ICE reviewers can
capture such information only by noting it in the com-
ments section of the form. Similarly, the checklist fails
to contain elements to assess specific inadequacies with
recreational equipment. Therefore, these problems,
which some inspectors commented upon in the com-
ments sections of the monitoring forms, are likely to be
more widespread than the specific violations reported
on the checklists would indicate, since the form does
not require ICE reviewers to report these problems.
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ICE-DOCUMENTED
VIOLATIONS OF THE
RECREATION STANDARD

Availability of Recreation Programs

The recreation standard mandates that
facilities provide detainees with recrea-
tional opportunities under the supervision
of facility staff."* This policy is intended
to ensure that recreational programs are
offered as a mandatory component of im-
migration detention and are not contingent
upon facility discretion, staffing, or re-
sources.

Despite this requirement, the Office of
the United Nations High Commissioner
for Refugees (UNHCR) found that one

KEY FINDINGS

Though provision of outdoor recreation is a basic
requirement of the recreation standard, ICE reviewers
rated facilities as being in compliance even when the
facilities lacked outdoor recreation programs.

0 Only 4 of 19 ICE-reviewed facilities that had no outdoor
programs received a rating of deficient for the
recreation standard.

0 When ICE subsequently reviewed 4 facilities that had
lacked outdoor programs, it rated each of them as
acceptable for the standard, even though they still
lacked such programs.

One UNHCR-reviewed facility lacked either indoor or
outdoor recreation programs.

Six ICE-reviewed facilities lacked an indoor recreation

facility had no recreation areas, either in-
doors or outdoors..”> Although detainees
at this facility were permitted to exercise
in their cells or a common dayroom, they
were denied access to a dedicated recrea-
tion space. Staff reported that the facility
lacked sufficient personnel to allow for a
recreation program.*®

program, as did one ABA-reviewed facility.

o Ofthese 7, reviewed a total of 10 times, 2 were found in
consecutive years to have no indoor recreation.

0 Yet ICE gave only 2 of these facilities ratings of
deficient for the standard.

16 facilities did not provide detainees the minimum
amount of required recreation time, according to ICE

reviews.

Availability of Outdoor
Recreation Programs

The recreation standard provides that
ICE must make every attempt to assign
detainees to facilities with outdoor recrea-
tion space.”” Weather permitting, outdoor
recreation must be offered for a minimum
of one hour per day, five days per week,
and may include organized, limited-con-
tact sports.*®

ICE reviews reveal, however, that many facilities
failed to provide such programs. In addition to the
facility inspected and documented by UNHCR, which
lacked any recreational programs, ICE reviews of
nineteen other facilities found that they had no outdoor
recreation programs at the time of their annual re-
views, " yet only four of these facilities were rated
deficient for the recreation standard.” Moreover, for
four of the facilities ICE found to lack outdoor recrea-
tion, a subsequent ICE annual review found that each
still lacked any outdoor recreation, yet every one of
these subsequent annual reviews rated the facility ac-
ceptable for the recreation standard.?> Moreover, ICE
reported that another facility planned to close its out-
door recreation area within the year following its re-
view, yet it was rated acceptable for the standard.?

Failure to offer outdoor recreation poses dire con-
sequences for the physical and mental health of detain-

o 8 of these were shown in more than one review to have
failed this requirement.

o 25 additional facilities violated this requirement,
according to ABA and UNHCR reports.

18 facilities provided recreation areas that could not
accommodate all detainees.

ees. Lacking exposure to the outdoors, detainees may
feel increasingly isolated or depressed, and they under-
standably interpret their confinement as a form of pun-
ishment rather than as a civil measure intended to se-
cure their appearance at future proceedings. This result
is particularly troubling as it pertains to detained asy-
lum-seekers, many of whom seek refuge from abusive
and inhumane treatment in their native countries. It
defies logic that facilities lacking outdoor recreation
space could be rated acceptable for the recreation stan-
dard, as provision of recreational opportunities is the
quintessiental requirement of the standard.

Transfer Provisions for Facilities Lacking
Recreation Programs

Acknowledging the hardship posed by lacking ex-
posure to fresh air and outdoor recreation, the recrea-
tion standard sets forth procedures whereby detainees
may be transferred out of facilities that lack outdoor
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recreation opportunities.” Pursuant to the standard,
staff must review the files of detainees who are held for
six months without outdoor recreation to determine the
detainees’ eligibility for transfer to another facility with
such opportunities; no detainees are to be held longer
than nine months in a facility lacking outdoor recreation
unless they sign a waiver of transfer.?*

However, ICE reviews reveal that, of the twenty-
four facilities lacking outdoor recreation, three failed to
consider the transfer eligibility of detainees lacking
access to outdoor recreation within the designated time.
The UNHCR reported the same problem at two addi-
tional facilities.”® Detainees in these facilities thus were
subjected to indefinite periods without outdoor recrea-
tion.

Indoor Recreation Activities

The standard requires that, in the event that outdoor
recreation is not provided, facilities must designate an
indoor space for detainees that affords access to exer-
cise equipment and sunlight.?® In such cases, indoor
recreation must be offered for a minimum of one hour
each day.?’ Although this alternative is inadequate to
meet the standard’s outdoor recreation requirement,? it
is an important stopgap, providing detainees at least
some exposure to sunlight and exercise until they are
offered either outdoor recreation or an option to transfer
to another facility. Nevertheless, several facilities
failed to implement even this minimal provision. In
addition to the Racine County Jail, which UNHCR
found to lack either indoor or outdoor recreation pro-
grams, six other facilities failed to offer indoor recrea-
tion to detainees, according to ICE reviews.”® The
American Bar Association (ABA) found the same vio-
lation at an additional facility.*® Of these seven facili-
ties, reviewed a total of ten times, two were found in
consecutive years to have no indoor recreation.® Yet
ICE reviewers gave only two of these facilities ratings
of deficient for the standard.*

Minimum Hours and Days of Recreation

The standard specifies that, weather permitting, fa-
cilities must offer detainees outdoor recreation for a
minimum of one hour each day, five days per week.*
The standard further specifies that, when possible, Ser-
vice Processing Centers (SPCs) and Contract Detention
Facilities (CDFs) also should allow detainees to partici-
pate in outdoor recreation on weekends.** Where in-
door recreation alone is offered, facilities must ensure
that detainees have access to an indoor recreation area
with sunlight for a minimum of one hour daily.*

ICE reviews reveal that sixteen facilities failed to
provide detainees with the minimum amount of recrea-
tion time required by the standard,* and that eight of

these facilities were shown in more than one review to
have failed to meet this requirement.®” ICE gave seven
facilities deficient ratings for the standard as a whole,
three of which were found in more than one annual re-
view to have violated this requirement.*® Moreover,
ABA and UNHCR reports identified violations of this
requirement at an additional twenty-five facilities.** All
told, the evidence reveals that at least forty-one facili-
ties failed to provide detainees with the minimum
amount of recreation time required by the standard.

Law Library and Recreation Scheduling

Pursuant to the standard, facilities may not sched-
ule recreation periods such that detainees must choose
between use of the law library or participation in rec-
reational activities.”> This provision recognizes that the
concurrent scheduling of library and recreation time
puts an unjustifiably high price on a detainee’s pursuit
of his or her legal case. Detainees should not be pre-
sented with the unfair and impossible choice of re-
searching their cases or enjoying recreation due to arbi-
trary and coercive scheduling practices. Unfortunately,
the monitoring checklist for the recreation standard
does not include this requirement, although it is in-
cluded in the “Access to Legal Material” standard. Re-
ports by the ABA and UNHCR reveal that the sched-
ules at six facilities required detainees to choose be-
tween using the library and exercising recreation privi-
leges, in violation of the standard.** (See also the chap-
ter in this report titled “Access to Legal Material.”)

Provision of Recreation Materials
and Equipment

The standard states that exercise areas in facilities
must contain “fixed and movable equipment” for use by
detainees.”? Additionally, detainees lacking outdoor
recreation opportunities must be afforded access to car-
diovascular exercise through a recreation room
equipped with cardiovascular machines.* Cardio-
vascular exercise provides detainees with a desperately
needed means of maintaining their health and burning
otherwise unspent energy that accumulates during con-
finement. In addition, facilities must offer sedentary
recreational activities such as television and board
games in supervised dayrooms, and must distribute the
materials for such activities at least once daily.*

However, the checklist for the recreation standard
does not monitor compliance with all these require-
ments. Instead, it simple asks: “Does regular mainte-
nance keep recreational facilities and equipment in
good condition?” and “Do dayrooms offer sedentary
activities, e.g. board games, cards, television?” Despite
the lack of elements on the checklist to systematically
review equipment requirements, ICE reviewers did note
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violations at four facilities.”® It is likely that violations
are far more widespread. Indeed, the ABA and
UNHCR identified significant violations at fourteen
additional facilities, where little or no equipment was
provided.*®

The Condition and Sufficiency of
Recreational Areas

ICE reviews and reports from independent agen-
cies suggest that several conditions not always tracked
by ICE annual reviews may imperil detainee access to
recreation. Although the standard does not specify
space parameters for recreation areas, it clearly implies
that facilities must provide rooms and outdoor spaces of
sufficient size to allow all detainees to participate in
recreational activities for the minimum periods outlined
by the standard. ABA and UNHCR reports and some
ICE annual reviews reveal, however, that eighteen fa-
cilities provided recreation areas that were insufficient
to accommodate recreational opportunities for all de-
tainees.”” Moreover, five facilities severely limited the
recreational activities of detainees, sometimes permit-
ting only walks around outdoor areas.”® In three facili-
ties, recreational offerings varied by gender, with male
detainees receiving more favorable recreation privileges
than female detainees.*®

Segregation and Detainee Recreation

The recreation standard mandates that facilities
provide recreational opportunities for detainees in ad-
ministrative or disciplinary segregation that are distinct
in time and place from those offered to the general
population.®® It specifies that segregated detainees may
be denied recreational privileges only upon written au-
thorization from the OIC stating that the detainee poses
a safety risk to himself or others.>® The standard further
requires facilities to review on a weekly basis the cases
of detainees whose recreation privileges have been de-
nied.® In cases where privileges have been suspended
for disciplinary reasons, facilities must notify detainees
in writing regarding the reasons for and all conditions
related to such decisions.*®

According to ICE reviews, detainees at four facili-
ties did not receive written explanations when their rec-
reation privileges were suspended or revoked,* yet all
these facilities received acceptable ratings for the stan-
dard.> Moreover, in an additional five facilities, the
OICs did not review all of the revocation decisions
made by disciplinary panels before these decisions took
effect.®

Supervision of Recreational Activities

The standard contains various provisions address-
ing the safety of recreational programs. These include
requirements that staff routinely supervise recreational
activities and maintain radio contact with a control
center, inspect recreational spaces and equipment, and
search detainees traveling to and from recreation areas
for contraband.®” Each of these provisions is important,
as recreation areas that either expose detainees to secu-
rity risks or lack functioning equipment deprive detain-
ees of the very release that recreational programs are
intended to provide.

Several facilities failed to comply with the supervi-
sion and safety requirements set forth in the standard.
ICE identified six facilities where recreation areas were
not under constant staff supervision,*® only one of
which received a deficient rating.® Moreover, review-
ers of two facilities revealed that detainees had escaped
or attempted to escape from recreation areas that year.*
In three facilities, staff members lacked radios or other
communication devices with which to communicate
with the control center while supervising detainees.**

In addition, staff at two facilities did not search recrea-
tion areas both before and after use by detainees; both
facilities were rated deficient for the standard.®

VIOLATIONS REPORTED BY ABA AND
UNHCR, BUT NOT REPORTED BY ICE

Further deficiencies in the ICE monitoring process
are revealed by an examination of ICE’s annual reviews
for particular facilities in conjunction with reports from
the ABA and UNHCR for the same facilities during the
same time period. The five facilities discussed below
provide clear examples of the failures of the ICE annual
reviews to capture or account for violations docu-
mented by independent reviewers.

Kenosha County Detention Center

In May 2003, ICE reviewed Kenosha County De-
tention Center and rated the facility acceptable for the
standard, despite noting that the facility had no recrea-
tion staff or specialists,®® that the OIC did not review
decisions to revoke the recreation privileges of detain-
ees in disciplinary segregation before those decisions
became effective, and that case officers were unaware
that the standard required them to make written transfer
recommendations about every six-month detainee
lacking access to outdoor recreation.* A report by
UNHCR issued four months later further revealed that
while male detainees had access to recreation facilities
for about two hours a day, female detainees were not
allowed access to the facility’s outdoor recreation area
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because of its location and concerns that male detainees
could see the outdoor area from their windows.”
UNHCR recommended that female detainees be al-
lowed an hour of outdoor recreation daily, in accor-
dance with the standard.®® However, in May 2004, ICE
again rated the facility’s recreation program acceptable,
failing to address in any way the disparity in male and
female access noted in the UNHCR report.®” Two
months later the ABA reported that female detainees
still had no access to outdoor recreation and were re-
stricted to an indoor gym that lacked equipment.?®® The
ABA also reported that, when outdoors, male detainees
were not allowed to run or play ball games. They were
limited to walking and sitting, apparently to prevent
injuries.®® In June 2005, ICE once again rated the facil-
ity acceptable for the standard, again without any con-
sideration of the prior ABA or UNHCR reports.”
Subsequently the ABA conducted a second inspection
and reported in September 2005 that female detainees
were still barred from the outdoor recreation area.”
Thus, after three years of repeated notice, ICE failed to
respond to the need to provide female detainees with an
opportunity for outdoor recreation.

In addition to shedding light on the nonresponsive-
ness of ICE to troubling disparities in the recreational
opportunities offered to men and women, the reports of
UNHCR and the ABA highlight the insufficiency of the
ICE checklist for documenting such problems. Since
the checklist for this standard has no element related to
differences in recreational access by gender, and ICE
reviewers can only capture such information by noting
it in the comments or remarks sections of the form, it is
quite possible that other facilities experienced similar
problems that went unnoticed by ICE.

Passaic County Jail

In March 2004, ICE reviewed the Passaic County
Jail. Despite reporting that volunteers were not re-
quired to sign waivers of liability before entering a se-
cure area where detainees were present (and advising
staff to make this a requirement),’? ICE rated the facil-
ity acceptable for the recreation standard.” However,
when the ABA reviewed the facility four months later,
it found that the facility “fail[ed] to meet, in large part,
the detention standards regarding recreational programs
and activities.”” While facility staff reported that
detainees received one hour of exercise and recreation
per day, including one hour per week in an outdoor
rooftop area, detainees whom the ABA interviewed
reported receiving far less than this amount.” The de-
tainees also reported that after waiting to sign in to use
the recreation facilities, they were left with only 20
minutes of recreation time.”® One detainee said that he
was prevented from using the recreation facilities be-
cause he would not receive his HIV medication if he

was not in his cell when the nurse came.”” In June
2005, ICE once again rated the facility as acceptable for
the recreation standard, finding no violations of it that
year,”® while the ABA found the facility still “fail[ing]
to meet, in large part,” the standard.” In its August
2005 report, the ABA stated that the large facility had
only one weight room and two outdoor areas, that de-
tainees were required to formally request board games
and card games from the guards, and that a recreation
specialist supervised activities but did not tailor them to
the detainees’ needs.’ The ABA further noted that
while staff claimed that a “recreation rotation” system
provided detainees with five days of indoor recreation
and two days of outdoor recreation per week, for an
hour at a time,® detainees stated that recreation was
rarely available, and that outdoor recreation was often
cancelled due to inclement weather — and that when-
ever it was cancelled, it was not rescheduled.®? The
deficiencies suggest both ICE’s failure to speak with
detainees during its reviews and the need for such
communication in order to ascertain the actual condi-
tions at facilities housing ICE detainees.

Dodge County Detention Center

In June 2004, ICE reviewed Dodge County Deten-
tion Center and reported that the facility had no outdoor
recreation and no recreation specialist.” The reviewer
rated the facility acceptable for the recreation stan-
dard,®* while urging it to “continue to find a way to
comply with” the standard’s outdoor recreation re-
quirement.®® In the same month, the ABA reviewed the
facility and found several additional violations and sub-
standard conditions. In addition to providing no access
to outdoor recreation, this facility failed to provide de-
tainees with cardiovascular or muscular exercise
equipment, or to offer access to natural light in its in-
door recreation area, or to permit detainees to play bas-
ketball, even though the recreation room contained a
basketball hoop.®

Dorchester County Detention Center

In September 2004, ICE also reviewed Dorchester
County Detention Center and reported that daily rec-
reational opportunities were provided to detainees, but
that outdoor recreation was available only two days per
week.®” The review also noted that the facility had no
recreation specialist, and the checklist item requiring
that recreation areas be under constant staff supervision
was marked “N/A,” with no further explanation.®® ICE
rated the facility deficient for the standard.®® Just three
months earlier, the ABA had noted several other viola-
tions at the facility, each of which was overlooked by
ICE in its later review. The ABA observed the poten-
tial for conflicts between a detainee’s time for attorney
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visitation and possible library use, and the facility’s
daily gym period;* reported that detainees were denied
outdoor recreation for long periods during the winter;
and stated that detainees receiving pain medication
were not permitted to participate in outdoor recreation,
resulting in the refusal of some detainees to take
necessary medications.”> The ABA further noted that
detainees in segregation were denied recreation
opportunities® and that the facility had no fixed weight
training or other exercise equipment, apparently for
“security reasons.”*

Santa Ana Detention Facility

In August 2004, ICE reviewed the Santa Ana De-
tention Facility and rated the facility’s compliance with
the standard acceptable,* while noting that the facility
had no recreation specialist or equivalent, that recrea-
tion volunteers were not required to sign waivers of
liability, and that the element of the standard regarding
regular maintenance of the recreation areas and equip-
ment was “N/A.”% A month earlier, the ABA had re-
viewed the facility and found that the outdoor recrea-
tion site was limited to a small concrete area with high
walls that blocked much natural light from entering;
that there was only one piece of exercise equipment,
consisting of a pull-up bar and sit-up bench; and that
the indoor recreation area had no board games, despite
the handbook indicating that they were available.”

CONCLUSION

Both ICE reviews and reports by independent
agencies reveal that detainees were regularly deprived
of recreational opportunities that are essential to their
physical, mental, and emotional health. Especially per-
vasive was the failure of many facilities to provide the
minimum number of hours and days of recreation re-
quired by the recreation standard. These violations
render recreational programs inherently inadequate, as
they may be offered only sporadically or at the discre-
tion of facility staff. In addition, many facilities failed
to provide access to outdoor recreation, which offers
detainees both physical benefits and an opportunity to
interact with the natural environment. Problematically,
several of these facilities also failed to implement the
standard’s procedures for transferring detainees to fa-
cilities that had such programs. Even where facilities
had recreation programs in place, these were rendered
inadequate or meaningless at a large number of facili-
ties due to a lack of exercise equipment and materials,
and to insufficient space in which to partake in recrea-
tional activities. Finally, several facilities unnecessarily
restricted access to recreation by denying opportunities
to individuals in segregation, by providing more limited
offerings to females than males, and by concurrently
scheduling law library and recreation time.
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Telephone Access

INTRODUCTION

The telephone access standard is intended to ensure
that facilities provide detainees “reasonable and equita-
ble access to telephones.” This standard is important
because it helps facilitate detainees’ access to legal
counsel as they challenge the government’s attempts to
remove them from the United States. Access to tele-
phones while in detention also allows detainees to
maintain contact with family and friends, including
their U.S. citizen children, while they are being de-
tained.

The telephone access standard has several key pro-
visions. First, upon admittance to the facility, detainees
must be provided the facility’s phone access rules in
writing.? Second, the telephones must be in proper
working order and there must be at least one telephone
for every 25 detainees.” Third, detainees must be per-
mitted to make direct calls to legal service providers,
consulates, and certain courts and government offices.”
These calls must be free for indigent detainees if the
number is local.’ Fourth, detainees must be afforded
privacy for their legal calls.® Fifth, detainees must be
permitted to make inter-facility calls to immediate fam-
ily members held in other U.S. Immigration and Cus-
toms Enforcement (ICE) detention facilities.” Sixth,
detainees must be able to receive phone messages.”
Seventh, detainees in administrative segregation for
nondisciplinary reasons must be permitted telephone
access similar to detainees in the general population.’
Detainees in disciplinary segregation must be able to
make all calls mandated under the standard, except if
“compelling” security reasons require otherwise.'’

VIOLATIONS REPORTED BY ICE,
ABA, AND UNHCR

Notice to Detainees of Telephone
Access Policies

Each facility must provide telephone access rules
in writing to each detainee when the detainee first ar-
rives and must also post these rules where detainees
may easily see them inside the facility. ICE reviews
revealed that 38 facilities failed to abide by this re-
quirement—they did not post telephone-related rules in
public spaces in the detention facility."' The American
Bar Association (ABA) identified one additional facil-
ity that violated this requirement.'? Five of these 39
facilities failed to post phone rules for two years in a

row."” In addition, ICE reviews found that 14 facilities
failed to fully explain the telephone policy in detainee
handbooks as required, leaving detainees confused
about their rights and the proper phone procedures.'*
Two of these facilities had multiyear violations. The
United Nations High Commissioner for Refugees
(UNHCR) found one additional facility that failed to
fully explain the phone procedures in its handbook."
Detainees who are not fluent in English find it dif-
ficult to navigate any detention policies. For that rea-
son, the telephone access standard requires facilities to
make a “reasonable effort” to translate their telephone-
related rules into languages spoken by a large number
of detainees; but, unfortunately, it does not define what
constitutes a “reasonable effort.” ICE reviews showed
that 10 facilities failed to provide information regarding
telephone access in the languages spoken by a signifi-
cant portion of the facility’s population.'® One of these
facilities failed this element of the standard two years in
arow, and at 6 of these facilities no phone instructions
were provided in any language aside from English."?
The ABA identified another facility where no phone
rules were provided in languages other than English.'®

Privacy

The standard requires facilities to ensure that de-
tainees can place private phone calls regarding their
legal cases. Facilities must provide a reasonable num-
ber of telephones to allow detainees making such calls
to talk without being overheard by officers, other staff,
or other detainees. Detainees in numerous facilities
routinely report that the lack of privacy for legal calls is
a serious problem and undermines their attorney-client
relationships and their ability to pursue legal relief. For
example, a detainee pursuing an asylum claim based on
past persecution on account of his sexual orientation
may fear harassment if other detainees overhear his
conversations and, therefore, may fail to provide critical
details to his counsel. ICE reports revealed that 16 fa-
cilities failed to provide detainees with a reasonable
degree of privacy for legal phone calls.'” The ABA and
UNHCR also documented violations of these privacy
requirements at 14 additional facilities, one of which
was a multiyear violation.”

The standard also requires facilities to inform de-
tainees that they may contact a detention facility officer
if they have difficulty making a confidential legal call,
so that arrangements can be made to accommodate the
detainee’s need for privacy. ICE reviews found that
procedures in place at three facilities were insufficient
to allow detainees to ask for assistance when they had
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difficulty placing a confidential call, and the
ABA found an additional facility that violated
this requirement.”’

In addition, the standard requires each fa-
cility to have a written policy on the monitoring
of detainee calls. Under the standard, facility
staff may not electronically monitor detainee
legal calls unless they first obtain a court order.
If other calls are monitored, the facility must
notify detainees in the detainee handbook when
they first enter the facility and must place a no-
tice at each monitored phone stating (1) that
calls from that phone are subject to monitoring
and (2) the procedure for obtaining an unmoni-
tored call to a court or legal representative. ICE
reviews revealed that six facilities failed to post
notices next to telephones that were monitored,
and the ABA identified one additional facility
violating this requirement.”* ICE reviews also
showed that three facilities inappropriately
monitored all detainee calls, including legal
calls, without the required court order.”

Direct Calls and Free Calls

The standard requires facilities to establish
systems to allow detainees to make “special ac-
cess” calls, which are direct calls to (1) the local
immigration court and the Board of Immigration
Appeals, (2) federal and state courts presiding
over legal proceedings in which detainees are
involved, (3) consular officials, (4) legal service
providers, and (5) government offices, to obtain
documents regarding their cases. In addition,
facilities must also allow free calls in cases of
personal or family emergency, or when the
detainee demonstrates a compelling need to make such
a call. Facility staff must allow detainees to make these
direct calls as soon as possible after the request,
generally within 8 waking hours of the request and no
longer than 24 hours. Incidents of delays beyond 8
waking hours must be documented and reported to ICE.

Indigent detainees may not be required to pay for
the aforementioned types of calls if they are local calls
or nonlocal calls that need to be made for a compelling
reason. All detainees, regardless of whether or not they
are indigent, must be allowed to make calls to the ICE-
provided list of free legal service providers and consu-
lates at no charge to the detainee or the receiving party.
ICE reviews reveal that 13 facilities failed to allow de-
tainees to make such special access calls.”* The ABA
and UNHCR also documented violations of the special
access call requirements at 19 additional facilities, one
of W?Sich violated these requirements two years in a
TOW.

KEY FINDINGS

38 facilities failed to post telephone-related rules in
public spaces.

16 facilities did not provide a reasonable degree of
privacy for legal phone calls, according to ICE reviews.

o The ABA and UNHCR found violations of these
privacy requirements at 14 additional facilities,
one of which was a multiyear violation.

13 facilities failed to allow detainees to make special
access calls, the ICE found.

o The ABA and UNHCR found violations of the
special access call requirements at 19 additional
facilities, one of which violated these requirements
two years in a row.

20 facilities did not afford detainees in
nondisciplinary segregation the same rights as those
in the general population.

o 2 of these facilities violated this element two years in
a row.

11 facilities did not have a system in place for taking
and delivering emergency phone messages, ICE
found.

o 2 of these facilities violated this element of the
standard 2 years in a row.

o Atleast 1 of these facilities had no system for
delivering any messages to detainees.

o The ABA and UNHCR found serious violations of

the message requirements at 8 additional
facilities.

Inter-Facility Telephone Calls

Upon a detainee’s request, a facility must make ar-
rangements permitting the detainee to call an immediate
family member detained in another facility. ICE re-
ports reveal a staggering number of violations of this
requirement. At least 33 facilities failed to make spe-
cial arrangements for detainees to call immediate fam-
ily members in other facilities,” and 3 of these facilities
had violations in two consecutive years.”’ Some of
these facilities allowed detainees to call family mem-
bers in other detention centers only when there was an
emergency, although the telephone access standard
contemplates no such limitation.”®

Telephone Privileges for Detainees
in Segregation

According to the standard, detainees placed in seg-
regation for nondisciplinary or administrative reasons,
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